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PART I— PRINCIPAL CONSTITUTIONAL AREAS 


A. ADMISSIONS AND CONFESSIONS 
GENERAL GROUNDS FOR 
EXCLUDING STATEMENTS 


§ 1.00. Involuntariness and coercion 
New York Where arrested suspect, upon 
receiving Miranda warnings, expressed 
reservation about talking because he was 
uncertain whether the alleged victim was 
alive or dead, and the sheriff who was 
present knew that the victim had died and 
said nothing, the suspect’s confession was 
not rendered involuntary. Said the court 
in this connection, “even in cases where 
actual deception has been made out, the 
resultant confession is not found to be in- 
voluntary.” People v. Solari, 349 N.Y.S.2d 
31 (App. Div. 3d Dep't 1973), 10 CLB 
265. 


§ 1.10. Delay in arraignment 
Pennsylvania In an affirmance by a 3- 
to-3 decision, it was held that the use, at 
the murder trial, of incriminating state- 
ments obtained during an unnecessary 
delay between defendant’s arrest and ar- 
raignment, was harmless error where de- 
fendant was identified by eyewitnesses 
and implicated by two friends to whom 
he had admitted the crime. The dissent 
decried the persistent prosecutorial util- 
ization of the harmless error doctrine “as 
a device to excuse repeated and intention- 
al violations of a rule of law.” Common- 
wealth v. Townsell, 320 A.2d 111 (1974), 
10 CLB 853. 


§ 1.20. Absence of counsel 

Court of Appeals, 2d Cir. See United 
States v. Masullo, 489 F.2d 217 (1973), 
10 CLB 552, CLD § 1.98. 


§ 1.50. Intoxication 

Minnesota See State v. Higginbotham, 
212 N.W.2d 881 (1973), 10 CLB 357, CLD 
§ 47.40. 


MIRANDA 


§ 1.98. Miranda—in general 

Court of Appeals, 2d Cir. Federal agents 
followed defendant from the state court- 
house, where he had appeared on a nar- 
cotics charge, to the office of the attorney 
representing him on that charge. When 
defendant emerged from the building, the 
agents arrested him on federal narcotics 
charges and promptly accorded him the 
prescribed Miranda warnings. Later, he 
made an inculpatory statement. On appeal 
from his conviction, defendant asserted 
that because the federal agents knew that 
he had “regular” counsel, their failure to 
notify the attorney of defendant's arrest 
and custody deprived defendant of his 
Sixth Amendment right to counsel which, 
in turn, mandated the exclusion of his in- 
culpatory statement. 

Affirming conviction, the Second Circuit 
observed that the Sixth Amendment's 
guarantee applied only after the com- 
mencement of federal judicial proceed- 
ings. Moreover, said the court: 


“The concept that professional crim- 
inals have ‘house counsel’ because of 
prior escapades and that therefore Gov- 
ernment agents knowing the identity of 
prior counsel have an obligation of con- 
stitutional or even ethical dimension to 
contact counsel before questioning 
them, is hardly appealing.” 


United States v. Masullo, 489 F.2d 217 
(1973), 10 CLB 552. 


Court of Appeals, 5th Cir. Argentine 
police, notified of an American bank theft, 
apprehended defendant in their country 
and conducted a custodial interrogation 
which led to the recovery of stolen money. 
Defendant asserted that he had been de- 
prived of his constitutional rights enumer- 
ated in Miranda. Held, since “the United 
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States Constitution cannot compel such 
specific, affirmative action by foreign sov- 
ereigns, . . . the policy of deterring so- 
called ‘third degree’ police tactics, which 
underlies the Miranda exclusionary rule, 
is inapposite to this case.” Absent a show- 
ing of coercion, therefore, the evidence 
was admissible. Kilday v. United States, 
481 F.2d 655 (1973), 10 CLB 94. 


Indiana An arresting officer is not re- 
quired to administer Miranda warnings 
prior to asking driver of automobile to 
take breathalizer and other tests to deter- 
mine intoxication, since “real or physical” 
evidence derived from such tests is not 
“testimonial” in character. Rowe v. State, 
299 N.E.2d 852 (Ind. App. 1973), 10 CLB 
102. 


Vermont Portion of tape recording of 


defendant being interviewed by police 
chief shortly after his arrest for operating 
a motor vehicle while intoxicated was 
admissible to show slurred speech and 
other vocal characteristics bearing upon 


his physical condition at the time. The 
tape recording was admitted to corrobo- 
rate the testimony of the police chief that, 
in his opinion, defendant was greatly in- 
toxicated. Moreover, since the tape was 
not admitted for its substantive content 
and no admissions could be drawn from 
it other than the undisputed fact that he 
had been driving a vehicle, the need for 
Miranda warnings did not arise. State v. 
Davis, 318 A.2d 664 (1974), 10 CLB 760. 


§ 2.00. Prerequisite of custodial 
interrogation 

Court of Appeals, 5th Cir. Repeated 
denial of knowledge of a crime by ar- 
rested person after he had received Miran- 
da warnings, did not, of itself, constitute 
an assertion of tne constitutional right to 
remain silent. Hence, government agent 
was not thereby precluded from continu- 
ing to question him. United States v. 
Jones, 486 F.2d 599 (1973), 10 CLB 353. 


Utah Both defendant and the victim 
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were drunk and were placed alone to- 
gether in the local jail’s “drunk tank.” 
Several hours later, a deputy sheriff, 
checking the cell, found the victim lying 
in a pool of blood on the floor, awakened 
the defendant, and asked him “What hap- 
pened?” The defendant replied, “I killed 
the son of a bitch last night; he would not 
shut up.” A few minutes later defendant 
began shouting, “Call the newspapers, the 
police did it.” Defendant appealed his 
murder conviction, claiming “violation of 
his so-called Miranda rights,” as the court 
put it. In sustaining the conviction, the 
court held: 


“The Miranda case, despite the mischief 
it has wrought, offers no aid to the de- 
fendant. Even in courts where it is 
thought to be valid [emphasis added] 
it would not apply to the facts of this 
case. The defendant was not in custody 
at the time for the crime of murder. He 
was being detained on another charge. 
The officer simply wanted to know what 
had occurred.” 


State v. Bennett, 517 P.2d 1029 (1973), 10 
CLB 455. 


§ 2.10. Sufficiency of warnings 

United States Supreme Court Where, 
prior to the Miranda decision, defendant 
was advised of his right to remain silent 
and his right to counsel, but not of his 
right to the appointment of counsel, the 
fruits of his custodial interrogation were 
admissible in a post-Miranda trial. Under 
the circumstances, defendant was not de- 
prived of his privilege against self-incrim- 
ination. Defendant’s statements during the 
interrogation were not involuntary or the 
result of potential legal sanctions, and the 
police had not acted in bad faith. Michi- 
gan v. Tucker, 94 S. Ct. 2357 (1974), 10 
CLB 749. 


Louisiana After receiving Miranda warn- 
ings, defendant confessed to having pried 
open a window vent in the victim’s car, 
after which he entered and took a case of 
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recorded tapes. On the basis of the infor- 
mation thus obtained, defendant was 
charged with burglary—a felony. At his 
suppression hearing, he unsuccessfully as- 
serted that the confession was involuntary 
because he had been threatened with 
physical harm and that he had been under 
the impression that he was confessing to 
the misdemeanor of possession of stolen 
property for which, together with a charge 
of theft, he had originally been booked. 


Conviction was upheld on the ground 
that an accused was not entitled to be 
fully informed, prior to interrogation, of 
the charges which could be lodged against 
him. Police officers were not in a position 
to decide what charge a district attorney 
might eventually file or what indictment 
a grand jury might return. The court 
agreed with the trial judge’s ruling that 
defendant was adequately placed on his 
guard by the admonition, “Anything you 
say can be used against you in court.” 
State v. Kenner, 290 So. 2d 299 (1974), 10 
CLB 561. 


Minnesota See State v. Loyd, 212 N.W. 
2d 671 (1973), 10 CLB 356, CLD § 89.40. 


§ 2.11. Time of warning 

Pennsylvania Failure to give Miranda 
warnings at the time of the arrest does not 
render the arrest illegal since the warnings 
relate, not to the validity of an arrest, but 
to the privilege against self-incrimination. 
For this reason, the only requirement is 
that they be given prior to the commence- 
ment of any questioning by the police. 
Commonwealth v. Davis, 314 A.2d 313 
(1974), 10 CLB 559. 


Pennsylvania Fact that defendant had 
been under arrest for two hours prior to 
receiving Miranda warnings did not ren- 
der his statements involuntary where in- 
terrogation did not occur prior to the 
giving of the warnings. “It is not necessary 
... that a suspect be given warnings im- 
mediately after his arrest,” but only that 
he be given the warnings prior to his 
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being questioned. Commonwealth v. 
Parks, 309 A.2d 725 (1973), 10 CLB 192. 


§ 2.20. Waiver 

South Dakota Arrested at the scene of 
the crime and advised of his Miranda 
rights, defendant stated that he did not 
wish to be questioned. Less than fifteen 
minutes later, however, he was again ad- 
vised of his Miranda rights at the station 
house in the presence of the arresting offi- 
cer. This time, he made a full confession. 
Defendant subsequently argued that once 
he had declined to answer questions, he 
could not be questioned until counsel was 
appointed or he had voluntarily initiated 
any further statement. Held, defendant's 
initially invoked right to remain silent “did 
not thereby foreclose” any subsequent at- 
tempt to interrogate him where, as here, 
he was not subjected to force, intimida- 
tion, or coercion, and where he knowingly 
and intelligently waived his rights before 
the subsequent interrogation. “The evi- 
dence in the present case does not disclose 
that the defendant was under continued, 
incessant harassment by the officers.” State 
v. Robinson, 209 N.W.2d 374 (1973), 9 
CLB 838. 


§ 2.60. Applicability of Miranda to 

other proceedings 
Court of Appeals, 5th Cir. See United 
States v. Glasco, 488 F.2d 1068 (1974), 
10 CLB 449, CLD § 81.20. 


PROCEDURAL QUESTIONS RE 
ADMISSIBILITY OF STATEMENTS 


§ 3.00. Procedure for determining 
admissibility 

Court of Appeals, 9th Cir. Defendant 
and his wife fit the FAA hijack profile. 
When they presented airline tickets and 
checked their baggage, an employee cir- 
cled the baggage tags to indicate that the 
owners fell within the profile. The bags 
were passed on a conveyor belt to the 
baggage room where a second airline em- 
ployee, seeing the encircled tags, set the 
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bags aside. Noting that one of the bags 
was unusually heavy and that he could 
feel solid objects inside, the employee 
“tried to hit the sides of it and just smelled 
the marijuana.” He then pried open the 
bag and observed the contraband. A fed- 
eral agent was notified. Defendant was 
tried and convicted of conspiracy to pos- 
sess and possession with intent to distrib- 
ute some forty-six pounds of marijuana. 

Held, in sustaining conviction, that al- 
though the second airline employee had 
set aside the bags as part of governmen- 
tally controlled procedure, his ensuing 
search was “private” since it was not made 
pursuant to airline compliance with gov- 
ernmental authorizations or directives but 
was performed “solely as the result of his 
own curiosity.” Hence, compliance with 
Fourth Amendment was not required. 
United States v. Ogden, 485 F.2d 536 
(1973), 10 CLB 354. 


Maine Under Maine law, inculpatory 
extrajudicial statements are not admissible 
unless, independent of their content, the 
state establishes the “corpus delicti” by 
“credible evidence which, if believed, 
would create in the minds of a reasonable 
man, not a mere surmise or suspicion but 
rather a really substantial belief” that the 
crime had been committed. In the instant 
case, the trial judge had found an ade- 
quate independent showing of corpus de- 
licti and had admitted the defendant's 
inculpatory statements into evidence. 
Subsequently, the judge assigned to the 
jury the responsibility of determining 
anew evidentiary admissibility of defen- 
dant’s statements. Defendant appealed 
his conviction, contending deprivation of 
due process because of potential confusion 
inherent in asking a jury of laymen to 
apply one standard of proof (probability) 
with respect to corpus delicti and another 
to the issue of guilt (proof beyond a rea- 
sonable doubt). Held, that requiring a jury 
to deal with different standards of proof 
in the course of its total deliberations is 
not violative of constitutional due process. 
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In support of its holding, the court cited 
Lego v. Twomey, 404 U.S. 477 (1972), up- 
holding a Massachusetts procedure which 
assigned to the jury, subsequent to a court 
determination, the responsibility of deter- 
mining by a fair preponderance of the 
evidence whether a confession was volun- 
tarily made. State v. Kelley, 308 A.2d 877 
(1973), 10 CLB 100. 


Minneseta See State v. Higginbotham, 
212 N.W.2d 881 (1973), 10 CLB 357, CLD 
§ 47.40. 


B. RIGHT TO COUNSEL 
TYPE OR STAGE OF PROCEEDING 


§ 5.00. Lineups (See also § 25.00. 
et seq.) 

Court of Appeals, 5th Cir. After con- 
ducting a lineup in presence of defense 
counsel, FBI agents separately took each 
of four eyewitnesses to a side room from 
which defense counsel was excluded, and 
there obtained initial identification re- 
sponses. The government argued, in re- 
sponse to defendants’ assertion of denial 
of effective assistance of counsel, that the 
private conference with each witness 
served to prevent the initial response of 
one witness from prejudicing the other. 

Defendants were not deprived of effec- 
tive assistance of counsel. Weighing heav- 
ily in the decision were the facts that the 
witnesses were not prohibited from talking 
with defense counsel after the initial re- 
sponse and that at trial, defense was able 
to cross-examine all witnesses concerning 
their private conferences with the agents 
at the lineup, thereby reconstructing the 
entire proceeding for the jury. United 
States v. Banks, 485 F.2d 545 (1973), 10 
CLB 353. 


Arizona Defendant was not entitled to 
presence of counsel during preindictment 
lineup since a preindictment or preinfor- 
mation lineup is not a critical stage of the 
proceedings. State v. Taylor, 514 P.2d 
439 (1973), 10 CLB 262. 
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Louisiana See State v. Wallace, 285 So. 
2d 796 (1973), 10 CLB 360, CLD § 25.03. 


§ 5.10. Arraignment and preliminary 
hearing (See also § 33.00.) 

Pennsylvania Absent “any prejudice” to 
the ability to conduct his defense, defen- 
dant’s appearance, without counsel, at 
arraignment did not violate the Sixth 
Amendment right to counsel and render 
the arraignment fatally defective. Counsel 
was appointed shortly after defendant 
pleaded not guilty and signed the pauper’s 
oath. ‘He waived no strategic opportunities 
or important rights prior to the appoint- 
ment of counsel. It should be noted that 
in Pennsylvania, the “purpose and neces- 
sity of arraignment is to fix the identity of 
the accused, to inform him of the nature 
of the charges against him and to give him 
the opportunity of informing the court 
of his plea thereto.” Commonwealth v. 
Jones, 308 A.2d 598 (1973), 10 CLB 99. 


Pennsylvania In 1962, an unrepresented 
defendant, who had not been advised of 
his right to counsel, admitted under oath 
at his preliminary hearing that he had shot 
and killed the decedent. Later at trial, 
defendant denied having shot the dece- 
dent, and implicated another. On cross- 
examination, he was asked, without de- 
fense objection, whether he had admitted 
commission of the act during his testimo- 
ny at the preliminary hearing. Held, in 
reversing murder conviction, that retroac- 
tive effect would be given to holding in 
White v. Maryland, 373 U.S. 59 (1963), 
that a preliminary hearing is a “critical 
stage” in a criminal proceeding. “Preju- 
dice did result to [defendant] by the trial 
use of his testimony at the preliminary 
hearing, and this prejudice renders the 
preliminary hearing a ‘critical stage.” 
Commonwealth v. Horner, 309 A.2d 552 
(1973), 10 CLB 193. 


§ 5.22. Right to counsel of one’s own 
choosing 
Illinois Trial court, in a proceeding to 


CRIMINAL LAW BULLETIN 


determine whether defendant was a “sex- 
ually dangerous person,” refused to allow 
former public defender to continue to 
represent indigent defendant although he 
was willing to do so without pay, insisting 
instead that the new public defender take 
over the case. Held, the court’s action 
deprived defendant of his constitutional 
right to counsel of his own choice. “This 
is not a case in which an indigent refuses 
to accept the particular attorney appointed 
and demands the appointment of another 
whom he may prefer. This is a case in 
which a defendant, indigent or not, had 
his own attorney who was willing and 
able to represent him. ... Here, it would 
appear that the trial court was under the 
impression that an attorney's right to rep- 
resent a client and a client’s right to be 
represented by an attorney of his own 
choice is dependent upon whether the 
attorney is being paid. We are aware of 
no such rule.” People v. Potts, 309 N.E.2d 
35 (Ill. App. 1974), 10 CLB 758. 


§ 5.23. Capital crimes 

Court of Appeals, 4th Cir. Notwith- 
standing abolition of the death penalty, 
the failure to provide defendant with a 
second court-appointed attorney, as re- 
quested, required reversal of conviction 
of first-degree murder under 18 U.S.C.A. 
1111. The offense of first-degree murder 
remains a “capital” crime within the 
meaning of 18 U.S.C.A. 3005; it is the 
gravity of the offense rather than the 
potential sentence which controls. Fur- 
thermore, “from the plurality of opinions 
which were filed in Furman [v. Georgia, 
408 U.S. 238, 92 S. Ct. 2726 (1972)], we 
cannot be certain that Furman forecloses 
all statutory schemes for imposition of 
capital punishment.” United States v. 
Watson, 496 F.2d 1125 (1973), 10 CLB 
846. 


§ 5.25. Misdemeanors 

United States Supreme Court The Court's 
holding in Argersinger v. Hamlin, 407 
U.S. 25 (1972), that a defendant may not 
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be incarcerated if his trial and conviction 
were uncounseled, was retroactive and, 
hence, available to anyone alleging and 
proving “a bona fide, existing case of con- 
troversy sufficient to invoke the jurisdic- 
tion of a federal court.” Berry v. City of 
Cincinnati, Ohio, 94 S. Ct. 193 (1973), 10 
CLB 255. 


§ 5.40. Sentencing 

Louisiana Where the record did not 
affirmatively show that defendant’s re- 
tained counsel was present at time of sen- 
tencing (for conviction for simple battery 
and resisting an officer) or that defendant 
had waived his right to have counsel 
present, the sentences would be annulled 
and the case remanded. The constitu- 
tional right to have counsel present at 
a critical stage of the prosecution does 
not distinguish “between defendants rep- 
resented by retained counsel and defen- 
dants represented by appointed counsel.” 
State v. Chighizola, 281 So. 2d 702 (1973), 
10 CLB 104. 


§ 5.50. Probation revocation hearing 

“Right to Counsel at Adult Probation 
Revocation Hearings—A Survey and 
Analysis of Current Law: A Comment,” 
by Joseph J. Senna, 10 CLB 228 (1974). 


Indiana Failure to provide counsel at 
hearing to revoke probation did not vio- 
late Fourteenth Amendment where defen- 
dant admitted at postconviction hearing 
that he knew terms of probation, offered 
no evidence of mitigating circumstances 
at time of violation of probation, and 
where sole issue to be determined was 
whether there was a “knowing” noncom- 
pliance with the terms of probation. The 
court specifically noted, however, that the 
recent case of Russell v. Douthitt, 304 
N.E.2d 793 (Ind. Sup. 1973), “utilizes the 
collective authority of Gagnon v. Scar- 
pelli [411 U.S. 788 (1973)] and Morrissey 
v. Brewer [408 U.S. 471 (1972)] to take 
the super-safe position that there is an 
absolute right to counsel at parole revoca- 
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tion proceedings. This could well be a 
signal to trial judges of what may be re- 
quired in the future when faced with 
revocation of probation.” Lazzell v. State, 
305 N.E.2d 884 (Ind. App. 1974), 10 CLB 
459. 


§ 5.60. Parole revocation hearing 
Pennsylvania The court held that pa- 
rolees were entitled to the assistance of 
counsel at parole revocation hearings. 
Commonwealth v. Rundle, 314 A.2d 842 
(1973), 10 CLB 560. 


§ 5.70. Military court-martial 

Court of Appeals, 9th Cir. Six marines, 
convicted by summary courts-martial, ap- 
plied for federal habeas corpus relief, as- 
serting deprivation of their claimed Sixth 
Amendment and due process rights to ap- 
pointed counsel. Summary courts-martial, 
as opposed to general and special courts- 
martial, involve relatively minor offenses 
and are limited, insofar as the punish- 
ment of imprisonment goes, to no more 
than one month’s confinement. In this pro- 
ceeding, there is no adversary counsel on 
either side, a single officer acting as judge, 
factfinder, prosecutor, and defense coun- 
sel. No person charged with an offense 
may be brought before a summary courts- 
martial if he objects to it. The accused 
before a special or general court-martial is 
ordinarily entitled to full assistance of 
counsel. 

The Ninth Circuit, examining the rela- 
tionship of the Sixth Amendment to 18th 
century common law, held that the 
Amendment “was not intended to apply 
to trials before courts-martial.” The court 
went on to hold: 


“Counsel should be required only where 
the issues are of sufficient complexity to 
require his assistance, even if the defen- 
dant raises a colorable claim that he has 
not committed the offense. Therefore, 
we hold that counsel must be appointed 
for the accused before a summary court- 
martial only where the accused makes a 
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request based on a timely and colorable 
claim (1) that he has a defense, or (2) 
that there are mitigating circumstances, 
and the assistance of counsel is neces- 
sary in order adequately to present the 
defense or mitigating circumstances.” 


The determination is to be made on a 
case-by-case basis, the government to 
have the burden of showing that the 
claim is not colorable or is one that the 
accused could present adequately by him- 
self. However, 


“even when such a request is made, if, 
due to the exigencies of military opera- 
tions, qualified counsel is not reason- 
ably available, the military may nev- 
ertheless proceed if the rights of the 
accused will not be unduly prejudiced.” 


Daigle v. Warner, 490 F.2d 358 (1974), 
10 CLB 554. 


§ 6.10. Appeals—in general 

United States Supreme Court The Court 
held that the Fourteenth Amendment’s 
due process and equal protection clauses 
did not require the appointment of coun- 
sel for indigents with respect to discretion- 
ary state appeals and applications for re- 
view to this court. Mr. Justice Rehnquist, 
for the majority, drew a sharp distinction 
between the trial phase of a criminal 
matter, where guilt or innocence is to 
be determined, and the appellate phase, 
where the attempt is to upset the verdict. 
A state is under no constitutional obliga- 
tion to provide for any appeals at all, he 
noted. “The fact that an appeal has been 
provided for does not automatically mean 
that a state then acts unfairly by refusing 
to provide counsel to indigent defendants 
at every stage of the way.” 

The equal protection clause, moreover, 
did not require the equalization of advan- 
tages irrespective of financial condition, 
but only that the state appellate system be 
“free of unreasoned distinctions,” and that 
indigents have an adequate opportunity 
to present their claims fairly within the 
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adversarial system. Ross v. Moffit, 94 S. 
Ct. 2437 (1974), 10 CLB 884. 


EFFECTIVENESS AND ADEQUACY 
OF REPRESENTATION 


§ 7.00. Ineffectiveness—in general 

Court of Appeals, 6th Cir. Notwithstand- 
ing its finding that defendant had been 
afforded “incompetent and _ ineffective 
representation” before and during trial, 
the district court denied defendant's mo- 
tion to vacate the sentence and judgment 
on the ground that his attorney’s perfor- 
mance had not rendered the trial a “farce 
and a mockery, shocking to the Court.” 
The Sixth Circuit, reversing, joined the 
Fifth and District of Columbia Circuits 
in abandoning the “farce and mockery” 
test as a standard for testing Sixth Amend- 
ment claims of ineffective counsel. Trac- 
ing the origin of the “farce and mockery” 
standard from a view, since rejected, that 
the Sixth Amendment guaranteed no 
more than the formal appointment of com- 
petent counsel, the court concluded: 


“We hold that the assistance of counsel 
required under the Sixth Amendment is 
counsel reasonably likely to render and 
rendering reasonably effective assistance. 
It is a violation of this standard for de- 
fense counsel to deprive a criminal defen- 
dant of a substantial defense by his own 
ineffectiveness or incompetence. . , . It is 
a denial of the right to the effective assis- 
tance of counsel for an attorney to advise 
his client erroneously on a clear point of 
law if this advice leads to the deprivation 
of his client’s right to a fair trial... . Po- 
tentially exonerating defenses were not 
explored by counsel and were not devel- 
oped at trial. Because [defendant] was 
represented by incompetent and ineffec- 
tive counsel, his conviction cannot stand. 
Harmless error tests do not apply in re- 
gard to the deprivation of a procedural 
right so fundamental as the effective as- 
sistance of counsel.” Beasley v. United 
States, 491 F.2d 687 (1974), 10 CLB 672. 
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Colorado Failure of retained defense 
counsel to examine sufficiency of affidavit 
and search warrant, to investigate defen- 
dant’s story, to interview witnesses en- 
dorsed on information, and to inform his 
client or himself of the elements of the 
crimes charged, constituted grossly inade- 
quate representation, requiring vacation 
of guilty and nolo contendere pleas. 
People v. White, 514 P.2d 69 (1973), 10 
CLB 191. 


§ 7.02. Duty of assigned counsel 
“Current Realities of Public Defender 
Programs: A National Survey and Anal- 
ysis,” by Paul B. Wice and Peter Suwak, 
10 CLB 161 (1974). 


C. RIGHT OF CONFRONTATION 


§ 7.98. Right of confrontation—in 
general 

New York Bronx County New York “pre- 
arraignment procedure,” providing that 
complainant and arresting officer need not 
attend arraignment, did not deprive defen- 
dant of Sixth Amendment right to con- 
front witnesses. “The right of confronta- 
tion is basically a trial right” and does not 
accrue “at so early a point as arraign- 
ment.” Furthermore, the defendant lacked 
standing to challenge the validity of the 
procedure, since he had not been ad- 
versely affected by its application. People 
v. Vasquez, 348 N.Y.S.2d 1007 (N.Y.C. 
Crim. Ct. 1973), 10 CLB 260. 


§ 8.00. Codefendant’s statement 

Court of Appeals, 9th Cir. Bruton rule 
against admission of extrajudicial state- 
ments by nontestifying codefendants, did 
not apply to statements admissible under 
the coconspirator exception to the hear- 
say rule. Bruton v. United States, 391 
U.S. 123 (1968), involved a postarrest con- 
fession implicating both declarant and 
petitioner, whereas the instant case in- 
volved statements implicating defendant 
that were made during the course of 
negotiations with narcotics undercover 
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agent for an illegal transaction. In the 
instant case, the “only question, therefore, 
is whether there was sufficient admissible 
evidence, apart from the contested state- 
ment itself, that defendant was a cocon- 
spirator. In this respect it is not necessary 
that the defendant be actually indicted as 
a conspirator; the question is merely 
whether there was proof of a sufficient 
concert of action to show the individuals 
to have been engaged in a joint venture. 
... The evidence amply established such.” 
United States v. Everidge, 488 F.2d 1 
(1973), 10 CLB 446. 


Massachusetts The Supreme Court in 
Bruton v. United States, 391 U.S. 123 
(1968), held that the admission, during a 
joint trial, of a codefendant’s oral confes- 
sion made out of presence of defendant, 
violated defendant's right of confronta- 
tion, notwithstanding fact that it was ad- 
mitted solely against the codefendant, 
where codefendant did not testify. 

In a murder trial, the court initially 
admitted against the defendant (then 
limited it to codefendant), testimony of 
witnesses that the codefendant, out of 
presence of the defendant, ran into an 
apartment immediately after sound of a 
shot outside, exclaiming “George shot 
somebody,” The codefendant (who was 
charged as an accessory after the fact) did 
not testify. 

Held, that the statement fell within res 
gestae or “spontaneous exclamation” ex- 
ception to hearsay rule; that, as such, it 
would have been admissible against de- 
fendant even in a severed trial and that 
Bruton did not, therefore, apply. Com- 
monwealth v. McLaughlin, 303 N.E.2d 
338 (1973), 10 CLB 356. 


§ 8.05. Opportunity to cross-examine 

Georgia At defendant’s severed murder 
trial, the state was permitted to read into 
the evidence testimony given by a co- 
indictee at a prior committal hearing of 
another co-indictee at which neither de- 
fendant nor his counsel were present. 
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Although the co-indictee was called as a 
state’s witness at defendant's trial, he re- 
fused to answer most of the questions 
because of possible  self-incrimination. 
Reversing the conviction, the court held 
that the admission of such evidence (not 
for the purpose of impeachment but as 
original evidence of the facts contained 
therein) “denied the defendant the right 
of a thorough and sifting cross-examina- 
tion.” Moreover, such evidence could not 
qualify under a hearsay exception for dec- 
larations by coconspirators because it was 
insufficient to support a verdict against 
such co-indictee.” Lingerfelt v. State, 201 
S.E.2d 445 (1973), 10 CLB 453. 


§ 8.10. Harmless error 

Georgia Where defendant had confessed 
to murder of his mother and father, ad- 
mission of unsworn inculpatory statements 
of co-indictees who did not testify at trial 
and were not shown to be unavailable was 
harmless error in view of circumstances 
of case (which included defense of insan- 
ity). Morgan v. State, 201 S.E.2d 468 
(1973), 10 CLB 454. 


D. SEARCH AND SEIZURE 
(including eavesdropping) 
§ 9.02. Constitutionally protected 
areas 

Court of Appeals, 4th Cir. Acting with- 
out a warrant, federal officers stationed 
themselves on top of an embankment on 
property which may have belonged to 
defendant and which overlooked defen- 
dant’s building eighty feet away. They 
observed the arrival of a van truck and, 
by the use of binoculars, viewed cartons 
containing one-gallon containers being 
unloaded from the vehicle. This, plus the 
detection of the “odor of illicit whiskey,” 
provided the basis for entry and arrest. 
The court held that even if embankment 
belonged to defendant, “such a location 
at such a distance is probably not within 
the curtilage. .. . Nor did the use of 
binoculars by the officers constitute an 
extension of their persons so as to put 
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them within the curtilage.” But more im- 
portant than the “rubric of realty,” there 
was here “no reasonable expectation of 
privacy.” Seizure of illicit whiskey in van 
and in building was justified as within 
“plain view” doctrine. United States v. 
Minton, 488 F.2d 37 (1973), 10 CLB 451. 


Court of Appeals, 4th Cir. Federal 
agents, acting without a warrant, entered 
defendant’s farm and walked to within a 
few feet of defendant’s barns where the 
agents smelled the odor of fermenting 
mash or fruit. This served as the basis for 
a search warrant for moonshine whiskey. 
Defendants, appealing their conviction, 
asserted that the warrantless first “search” 
had been illegal because the agents had 
entered the constitutionally protected 
area of the curtilage. 

Held, that while such federal “snoop- 
ing” was “disquieting,” convictions would 
be sustained since “open fields” around 
barns do not, by virtue of Hester v. United 
States, 265 U.S. 57 (1925), constitute a 
constitutionally protected area. A trespass 


does not, of itself, constitute an illegal 


search. Convictions affirmed. United 
States v. Brown, 487 F.2d 208 (1973), 10 
CLB 355. 


Georgia Surgical removal of a bullet 
“superficially lodged in defendant's right 
side just beneath the skin,” pursuant to a 
search warrant, was not unconstitutional 
in view of Georgia Supreme Court's prior 
holding and interpretation of Schmerber 
v. California, 384 U.S. 757, that extraction 
of a minute quantity of a person’s blood 
was “a minor intrusion” into an individ- 
ual’s body. Writer of the opinion dis- 
agreed with that interpretaion of Schmer- 
ber, however, and stated his belief that 
under the Georgia Constitution the in- 
stant intrusion constituted an unreason- 
able search and seizure, compelled defen- 
dant’s body to be a witness against him- 
self, and violated defendant's rights of 
privacy, due process, and equal protec- 
tion. Allison v. State, 199 S.E.2d 587 (Ga. 
App. 1973), 10 CLB 194. 
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Illinois See People v. Steskal, 320 N.E.2d 
321 (1973), 10 CLB 260, CLD § 81.10. 


Indiana Irrespective of the question of 
probable cause, a search warrant direct- 
ing that the suspect submit to surgery for 
removal of bullet fragment which could 
provide evidence of his participation in 
felony-murder constituted an unreason- 
able search and seizure. The case was 
distinguished from Schmerber v. Califor- 
nia, 348 U.S. 757 (1966), which had au- 
thorized only “minor” intrusions into an 
individual’s body. In the instant case, the 
Indiana court said, “[W]e are confronted 
with an intrusion of the most serious 
magnitude.” Adams v. State, 299 N.E.2d 
834 (1973), 10 CLB 104. 


§ 9.03. Conflict of laws 

Court of Appeals, 5th Cir. While defen- 
dant was being held in Texas on a local 
charge, Texas officers went to his home in 
Oklahoma and, together with Oklahoma 
officers, conducted a warrantless search 
with the apparent consent of his wife. At 


the suppression hearing, defendant main- 
tained that under the law of Oklahoma, a 
spouse’s consent does not validate a war- 
rantless search. The Texas court, apply- 
ing Texas law, held the search to be valid. 
Defendant was convicted. 


He subsequently commenced a federal 
habeas corpus proceeding, asserting that, 
if the local rules of the place where a 
search occurred, rendered the search not 
valid, then it followed that the search 
was unreasonable in the federal con- 
stitutional sense. 

Held, in denying relief, that (1) the 
forum state (Texas) may choose its own 
standards for determining the admissibil- 
ity of evidence so long as minimum fed- 
eral constitutional standards are honored, 
and (2) that federal law will be applied to 
determine the admissibility of the prod- 
ucts of a state search and seizure. Thus, 
the more stringent Oklahoma standard 
would not be applied. Burge v. Estelle, 
496 F.2d 1177 (1974), 10 CLB 848. 
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§ 9.05. Property subject to seizure 
(For obscenity see § 81.10.) 
Court of Appeals, 5th Cir. See United 
States v. Various Gambling Devices, 478 
F.2d 1194 (1973), CLB 829, CLD § 83.05. 


BASIS FOR MAKING SEARCH 
AND/OR SEIZURE 


§ 9.08. Retroactivity of search and 
seizure rulings 

Court of Appeals, 5th Cir. See United 

States v. Miller, 492 F.2d 37 (1974), 10 

CLB 674, CLD § 14.00. 


§ 9.10. Search warrant—in general 
Court of Appeals, 4th Cir. See United 
States v. Brown, 487 F.2d 208 (1973), 10 
CLB 355, CLD § 9.02. 


North Carolina Failure of police officers 
to provide defendant with copy of search 
warrant at time of entry did not constitute 
an illegal entry, where contents were read 
to him, and statute specifically provided 
that failure to furnish copy of warrant 
“shall not invalidate the arrest.” Further- 
more, defendant could not validly assert 
that if he had been furnished a copy of the 
warrant, he would have had an opportu- 
nity to show that the identity of the con- 
fidential informant was vital to his de- 
fense. Disclosure of the informant would 
not be relevant or helpful to defendant 
because there was ample independent 
evidence of his guilt. State v. McDougald, 
197 S.E.2d 11 (N.C. App. 1973), 9 CLB 
839. 


§ 9.15. —Sufficiency of underlying 
affidavit 

United States Supreme Court Defen- 
dant, a resident of the District of Colum- 
bia whose apartment had been searched 
in the nighttime for narcotics pursuant to 
a warrant, asserted that the evidence 
offered at his trial should have been sup- 
pressed because the warrant had been 
obtained in violation of the provision of 
the D.C. Code, which called for a special 
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showing of need to justify a search at 
night. Alternatively, he argued that even 
if the less stringent standard of 21 U.S.C. 
§ 879(a) applied, as maintained by the 
government, this section also required a 
special showing for nighttime searches. 
Notwithstanding the fact that the ex- 
ecuting officers and the officer whose 
affidavit served as a basis for issuing the 
warrant were members of the local D.C. 
police force and not federal officers, the 
Court held that 21 U.S.C. § 879(a) and 
not the D.C. Code applied, inasmuch as 
the search was for evidence of a federal, 
not a local, crime, and the warrant had 
been applied for by a United States at- 
torney and issued by a United States 
commissioner. 

21 U.S.C. § 879(a) provided that a war- 
rant might “be served at any time of the 
day or night” so long as the issuing judge 
“is satisfied that there is probable cause to 
believe that grounds exist for the warrant 
and for its service at such time.” Good- 
ing v. United States, 94 S. Ct. 1780 (1974), 
10 CLB 664. 


Court of Appeals, 5th Cir. A government 
agent was informed by two reliable 
sources that one “Tee” had a quantity of 
heroin in his possession. After investiga- 
tion, the agent mistakenly concluded that 
“Tee” was a man named Finley. The 
agent’s affidavit supporting the applica- 
tion for a search warrant never mentioned 
the name “Tee” and, in fact, made it ap- 
pear that the sources had specifically 
named Finley. “Tee,” it turned out, was 
in reality the defendant Thomas, who was 
arrested following the seizure of the 
heroin pursuant to the warrant. Thomas 
was unsuccessful in his motion to sup- 
press and was subsequently convicted. 
Affirming conviction, the Fifth Circuit 
held that the district court had not erred 
in denying the motion to suppress. Since 
the agent had a valid basis for believing 
that Tee was Finley, his misrepresentation 
was made in good faith and not with in- 
tent to deceive. Further, if the name 
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Finley were deleted from the affidavit 
and the name “X” substituted, the remain- 
ing information in the affidavit would be 
sufficient to constitute probable cause. 
Suppression, said the court, required a 
showing by the defendant either that (1) 
the misrepresentation, intentional or not, 
was material to a showing of probable 
cause, or (2) the misrepresentation, mate- 
rial or not, was not innocently made. 
Unite States v. Thomas, 489 F.2d 664 
(1973), 10 CLB 554. 


Court of Appeals, 5th Cir. Defendants 
operated a prostitution ring which alleg- 
edly sent some of its “girls” to attend con- 
ventions in other states. An FBI agent 
obtained a warrant to search their motel 
headquarters for books and records of the 
operation. His supporting affidavit set 
forth underlying facts sufficient to con- 
stitute probable cause that the state crime 
of prostitution had been committed but, 
with respect to the federal offense, only 
the simple statement that the property to 
be seized had been used by the defen- 
dants “to promote and conduct prostitu- 
tion activities through interstate travel in 
violation of Title 18 U.S.C. 1952.” Held, 
that the warrant was invalid since it failed 
to show underlying facts which tended 
to establish a connection with the use of 
interstate facilities. “This is, of course, a 
jurisdiction prerequisite for the federal 
offense; merely showing prostitution ac- 
tivities is insufficient.” To establish the 
probability of the federal crime, “it seems 
necessary to present facts concerning both 
the state law being violated and the man- 
ner in which interstate commerce is in- 
volved in the violation.” United States v. 
Brouillette, 478 F.2d 1171 (1973), 9 CLB 


~ 832. 


Court of Appeals, 7th Cir. A narcotic 
agent submitted two affidavits in support 
of his application for a search warrant. 
In the first, he named and gave the quan- 
tities of thirteen chemicals that he was 
“positive” were on defendant’s premises, 
and he alleged that these chemicals were 
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the “precursors and reagents” for the 
manufacture of a controlled drug. In the 
second affidavit, he traced the entry of 
four of the chemicals into the house, de- 
tailing how narcotics agents had knowl- 
edge that they were, in fact, in the house, 
and stating that the said chemicals were 
the essential precursors and reagents nec- 
essary to the manufacture of the con- 
trolled substance DMT. In none of the 
supporting affidavits was it alleged that 
possession of any of the chemicals them- 
selves was illegal. No underlying facts 
were given in support of the statements 
and conclusion in the first affidavit, and 
none of the chemicals mentioned as being 
brought into the house in the second affi- 
davit, in themselves, would have supplied 
probable cause to believe that illegal 
drugs were to be manufactured. In addi- 
tion, there was no indication given of any 
suspicious conduct on the part of the de- 
fendant. 

Held, that the two supporting affidavits, 
when read together “in a commonsense 


way,” provided sufficient basis for a prob- 
able cause finding on the part of the is- 
suing magistrate. United States v. Nore- 
ikis, 481 F.2d 1177 (1973), 10 CLB 188. 


Georgia Search warrant, based on the 
affidavit of a police officer, was void 
where it was issued by a magistrate who 
was also a county police lieutenant. 
“There is no way in which one within the 
category of ‘peace officer’ can obtain 
another peace officer to review facts com- 
piled by him and make a determination 
as to whether they constitute probable 
cause for the issuance of a search war- 
rant.” Hawkins v. State, 203 S.E.2d 622 
(Ga. App. 1973), 10 CLB 679. 


Illinois Merely because a search warrant 
for stolen credit cards was issued 116 days 
after the wallet containing them was lost 
or stolen, did not vitiate probable cause 
where the affidavit alleged (although 
dates were unspecified) that defendant 
had on several occasions used the credit 
cards. While the affidavit would have had 
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“greater probative value” had the dates 
been furnished, “there is no time fixed 
specifically by law or otherwise that pro- 
nounces information stale.” In consider- 
ing this question, the determination fre- 
quently turns cn the question whether a 
“one shot” occurrence or a continuing 
situation is involved. People v. Mason, 
304 N.E.2d 466 (Ill. App. 1973) 10 CLB 
361. 


Texas While use of form affidavits has 
been criticized, fact that printed portion 
of affidavit to procure search warrant re- 
cited that unnamed informant was known 
to be reliable, credible, and a trustworthy 
person, did not, as defendant contended, 
foreclose the possibility of a thorough 
review of the affidavit by a magistrate. 
The printed form recitation was a mere 
“convenience.” Sessions v. State, 498 
§.W.2d 933 (Tex. Crim. App. 1973), 10 
CLB 194. 


§ 9.30. —Manner of execution 

Court of Appeals, 9th Cir. See United 
States v. Allende (1973), 10 CLB 355, 
CLD § 18.00. 


§ 9.33. —Justifiable seizure 

United States Supreme Court Warrant- 
less seizure of defendant’s clothing for 
laboratory analysis ten hours after he had 
been arrested and incarcerated was valid 
as a search incidental to arrest. The ra- 
tionale was that the delay between arrest 
and seizure was reasonable in view of the 
late hour of the arrest (11 p.m.), making 
it difficult to supply substitute clothing 
for defendant. This reasonable delay, said 
the Court, “does not change the fact that 
[defendant] was no more imposed upon 
than he could have been at the time and 
place of the arrest or immediately upon 
arrival at the place of detention.” Addi- 
tionally, there was nothing unreasonable 
about the police “examining and holding 
as evidence those personal effects of the 
accused that they already have in their 
lawful custody as the result of a lawful 
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arrest.” United States v. Edwards, 94 S. Ct. 
1234 (1974), 10 CLB 668. 


Court of Appeals, 5th Cir. As a result 
of a search conducted in the police station 
after defendants were arrested, police ob- 
tained a set of car keys and the name of 
the motel where defendants were staying. 
The police went to the motel, found a 
car which the keys fit, drove the car 
back to the police station, and thorough- 
ly searched it. Held, that inasmuch as 
the search was conducted in accordance 
with “standard police procedures” for 
safeguarding the property of arrested per- 
sons, no violations of the Fourth Amend- 
ment occurred. Said the court: “There 
can be little doubt that the taking of the 
car was necessary here. The officers had 
arrested men who were traveling in a 
strange town and whom the officers ex- 
pected to turn over to Georgia authorities 
in a few days. The Florida authorities 
would be held responsible for all the 
property these men had with them... . 
This expectation gave them added reason 
to itemize the property in the car.” United 
States v. Gravitt, 484 F.2d 375 (1973), 10 
CLB 258. 


§ 9.40. —Necessity of obtaining a 
warrant 

Kentucky Fact that officer exhibits in- 
valid search warrant and informs of in- 
tent to search premises constitutes such 
coercion as to render consent given invol- 
untary and search which follows illegal. 
Nor could warrantless search be justified 
on ground of probable cause. “The very 
fact that the deputy sheriff was able to ob- 
tain a warrant, even though void” — thus 
negating the possibility that exigent cir- 
cumstances made it impractical to obtain 
a warrant —“destroys any assumption 
that there were circumstances which 
would permit a lawful search of the auto- 
mobile without a search warrant.” Mid- 
dleton v. Commonwealth, 502 S.W.2d 517 
(1973), 10 CLB 455. 
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§ 9.50. —Search in military 
establishments 
Court of Appeals, 10th Cir. Acting on 
oral information that an airman was deal- 
ing in contraband drugs, his base com- 
manding officer issued a special warrant 
to search his personal effects in his bar- 
racks room and automobile. In a habeas 
corpus proceeding, following his court 
martial conviction (which was affirmed by 
several superior military tribunals), the 
airman challenged the validity of the 
search warrant since there had been no 
oath or affirmation supporting probable 
cause. The Manual for Courts-Martial, in 
permitting a search pursuant to a warrant 
issued by the commanding officer of a 
military installation upon probable cause, 
makes no provision for any oath or affir- 
mation in support of probable cause. 
The court, accordingly, held as valid 
such searches conducted in a military in- 
stallation “where the search is to be made 
of property in the possession or under the 
control of a person in the command of the 
officer issuing the warrant.” Wallis v. 
O'’Kier, 491 F.2d 1323 (1974), 10 CLB 675. 


§ 10.00. Search incident to a valid 
arrest—in general 

“Search of the Person Incident to a Traffic 

Arrest: A Comment on Robinson and 

Gustafson,” by Barry Nakell, 10 CLB 827. 


Court of Appeals, 5th Cir. See United 
States v. Gravitt, 484 F.2d 375 (1973), 10 
CLB 258, CLD § 9.33. 


New York See People v. Lypka, 348 
N.Y.S.2d 627 (App. Div. 1973), 10 CLB 
263, CLD § 18.00. 


§ 10.10. —Probable cause 

Court of Appeals, 8th Cir. Narcotics 
agents forced entry into apartment of per- 
son other than defendant for purpose of 
executing arrest warrants for such person. 
They observed paraphernalia for prepara- 
tion of heroin in plain view, and also 
observed defendant trying to dispose of a 
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small bag, which moments later disap- 
peared from his possession. Held, there 
was probable cause for search of base- 
ment of premises for said bag, notwith- 
standing the absence of probable cause at 
that time to arrest defendant. United 
States v. Blake, 484 F.2d 50 (1973), 10 
CLB 189. 


§ 10.15. —Combined police information 

in determining probable cause 
Maine It is not necessary that the officer 
who effectuates a warrantless arrest per- 
sonally be in possession of sufficient in- 
formation to constitute probable cause 
where he is acting under instructions to 
make such arrest and, at time of doing so, 
“the collective police knowledge extant at 
that time” would suffice for the obtaining 
of a warrant. State v. Lafferty, 309 A.2d 
647 (1973), 10 CLB 195. 


Maryland Cupp v. Murphy, 93 S. Ct. 
2000 (1973), has created an “autonomous” 
and “newly articulated . . . exception to 


the [search] warrant requirement.” This 


may be termed, however “awkwardly,” a 
“search incident to a detention, based 
upon probable cause but not amounting 
to arrest, for readily destructible ev- 
idence.” The Cupp exception validated 
the search of the person of a rape suspect, 
and the removal and furnishing of his 
undershorts to the police while he was 
detained in police station. Shortly there- 
after, he was released on the direction of 
assistant state attorney because “there was 
not (at that time) enough to hold (detain) 
him.” This “new species of detention” is 
“supported by probable cause for arrest 
notwithstanding the failure to consum- 
mate the arrest. As such, it is not to be 
compared with detention predicated upon 
“reasonable suspicion” contemplated by 
Terry v. Ohio, 392 U.S. 40 (1968), for 
“stop and frisk” situations. Franklin v. 
State, 308 A.2d 752 (Md. Spec. App. 1973), 
10 CLB 104. 


Maryland Within a few minutes of the 
theft of an automobile, Baltimore police 
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recovered it and returned it to its owner. 
Police records, however, were not cor- 
rected to reflect the recovery of the ve- 
hicle. Three months later, another vehicle, 
bearing the legally transferred license of 
the recovered vehicle, was stopped by 
Baltimore police for speeding. Upon 
checking with his radio dispatcher and 
receiving the outdated information that 
the vehicle bearing those tags was stolen, 
the officer arrested defendant. Held, 
that evidence of heroin recovered from 
defendant must be suppressed because 
the erroneous information upon which the 
arrest was based was “clearly insufficient 
to show probable cause.” The “police 
team” as a whole was chargeable with the 
knowledge that the stolen vehicle report 
was erroneous and was, “in effect,” 
rescinded. Carter v. State, 305 A.2d 856 
(Md. Spec. App. 1973), 9 CLB 839. 


§ 10.20. —Manner of making arrest or 
entering premises as effecting 
validity of arrest or search 
Court of Appeals, 5th Cir. See United 
States v. Gravitt, 484 F.2d 375 (1973), 10 


CLB 258, CLD § 9.33. 


§ 10.25. —Permissible scope of 
incidental search 

United States Supreme Court Defen- 
dant was arrested for driving while his 
operator’s license was revoked. Probable 
cause to arrest the defendant was present. 
Police regulations required that a person 
driving without a license be taken into 
custody and brought to the police station 
for booking. A search of the defendant's 
person produced a cigarette pack con- 
taining heroin. It was admitted into evi- 
dence at defendant’s trial which resulted 
in his conviction. 

The Supreme Court held that the 
search did not violate the Fourth Amend- 
ment. The Court held that in “the case of 
a lawful custodial arrest a full search of 
the person is not only an exception to the 
warrant requirement of the Fourth 
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Amendment, but is also a ‘reasonable’ 
search under that Amendment.” 

The Court stated that Terry v. Ohio, 
392 U.S. 1 (1968), concerning the frisk for 
weapons incident to an “investigative stop 
based on less than probable cause to 
arrest,” cannot be carried over to limit the 
search incident to a probable cause ar- 
rest. 

The authority and the justification to 
search incident to a lawful custodial ar- 
rest is based upon the need to disarm the 
arrestee and to discover evidence. This 
authority does not depend “on what a 
court may later decide was the prob- 
ability in a particular arrest situation that 
weapons or evidence would be found” on 
the arrestee. 

The fact of the lawful custodial arrest 
establishes the authority to search, and it 
was immaterial that the officer neither 
feared for his safety nor suspected that 
the defendant was armed. United States 
v. Robinson, 94 S. Ct. 467 (1973), 10 CLB 
91. 


United States Supreme Court In a com- 
panion case to Robinson, the Court af- 
firmed a patdown search of the defendant 
which produced marihuana cigarettes. 
The search was conducted incident to 
defendant’s arrest for driving without 
having his operator's license in his pos- 
session. 

In this case, as distinct from Robinson, 
the municipal police regulations did not 
require that a person operating a car 
without a driver's license be taken into 
custody. The Court held that no con- 
stitutional significance attaches to this 
difference. Further, the Court determined 
that the fact that the arrest was for a 
traffic violation of a “benign and trivial 
nature” was immaterial as was the arrest- 
ing officer’s state of mind. “It is sufficient,” 
said the Court, “that the officer had prob- 
able cause to arrest the petitioners and 
that he lawfully effectuated the arrest and 
placed the petitioner in custody.” Upon 
so doing, the officer “was entitled to make 
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a full search of petitioner’s person inci- 
dent to that lawful arrest.” Gustafson v. 
Florida, 94 S. Ct. 488 (1973), 10 CLB 91. 


Missouri Where officers entered prem- 
ises without warrant because they had 
probable cause to believe that several 
persons were committing a burglary 
therein, search of entire premises after 
arrest of defendant and others was proper, 
not as a search “for things” incident to an 
arrest, but “to ascertain the location of the 
other reported subjects who could present 
a security risk, interfere with the arrest 

. . or escape.” Hence stolen goods from 
another burglary, incidentally found “in 
plain view” during search for other “re- 
ported subjects,” were admissible in evi- 
dence in trial of defendant for burglary 
of another place. State v. Vineyard, 497 
S.W.2d 821 (Mo. App. 1973), 10 CLB 104. 


§ 11.00. Consent—in general 

Texas See Potts v. State, 500 S.W.2d 523 
(Tex. Crim. App. 1973), 10 CLB 262, CLD 
§ 11.30. 


§ 11.05. —Need for warning 

Court of Appeals, 4th Cir. In light of 
Schneckloth v. Bustamonte, 93 S. Ct. 2041 
(1973), the fact that the defendant’s wife 
was not advised and did not know that 
she had a right to withhold her consent to 
the search did not automatically render 
her consent involuntary but was a factor 
to be considered in the light of the “to- 
tality of the surrounding circumstances.” 
Gullage v. South Carolina, 480 F.2d 1219 
(1973), 10 CLB 92. 


Court of Appeals, 5th Cir. Where Mir- 
anda warnings were given to arrested per- 
son prior to obtaining his consent to 
search the trunk of his car, such consent 
would not be deemed the result of “an 
inherently coercive condition” despite 
failure of police to specifically inform him 
of his Fourth Amendment right to with- 
hold consent, and to require the police 
to obtain a search warrant upon a show- 
ing of probable cause. Coercion and in- 
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timidation must be shown in this situation 
to invalidate consent. United States v. 
Luton, 486 F.2d 1021 (1973), 10 CLB 349. 


§ 11.10. —Third-party consent 

United States Supreme Court Extraju- 
dicial statements of a third party that she 
shared a bedroom with defendant and evi- 
dence that both she and defendant had 
represented themselves as husband and 
wife (which was not the case) were ad- 
missible in a suppression hearing to estab- 
lish that she had sufficient common au- 
thority with defendant over the premises 
to give a valid consent to the search. 
United States v. Matlock, 94 S. Ct. 988 
(1974), 10 CLB 667. 


Court of Appeals, 7th Cir. Consent of 
defendant’s paramour to search of apart- 
ment shared by her and defendant ex- 
tended to boxes in closet containing de- 
fendant’s personal effects, despite her 
statement to government agents that de- 
fendant “didn’t like for her to go through 
his things.” The Chief Justice, in a dis- 
senting opinion, termed the decision a 
“grievous inroad on protections heretofore 
guaranteed by the fourth amendment.” 
United States v. Robinson, 479 F.2d 300 
(1973), 9 CLB 829. 


§ 11.30. —Voluntariness of consent 
Court of Appeals, 5th Cir. See United 
States v. Luton, 486 F.2d 1021 (1973), 10 
CLB 349, CLD § 11.05. 


Court of Appeals, 9th Cir. See United 
States v. Minor, 484 F.2d 1075 (1973), 10 
CLB 256, CLD § 16.05. 


Texas While defendant was under arrest 
for violation of a vagrancy statute subse- 
quently declared, in part, to be uncon- 
stitutional, he consented to a search of his 
premises. Held, that mere fact that de- 
fendant was under arrest, did not prevent 
a free and “voluntary” consent to said 
search from being given. Furthermore, 
“even assuming that the arrest and deten- 
tion were illegal,” such voluntary consent 
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would have “disrupted the taint of the 
arrest.” Potts v. State, 500 S.W.2d 523 
(Tex. Crim. App. 1973), 10 CLB 262. 


§ 12.00. Stop and frisk 

Florida An alleged gunshot heard by 
police in a “high crime” area at 4 a.M. 
justified the frisk of two black men who 
were sitting on the steps of a house and 
who denied hearing the shot. The frisk 
was necessary, according to the court, to 
assure the safety of the police officers. 
State v. Brooks, 281 So. 2d 55 (Fla. App. 
1973), 10 CLB 105. 


§ 13.00. Search by private person 

Court of Appeals, 9th Cir. See United 
States v. Minor, 484 F.2d 1075 (1973), 10 
CLB 256, CLD § 16.05. 


§ 14.00. Border searches 

Court of Appeals, 5th Cir. In a case re- 
manded for consideration in the light of 
the Supreme Court’s holding in Almeida- 
Sanchez v. United States, 314 U.S. 266, 
93 S. Ct. 2535 (1973), invalidating roving 
“border searches” — that is, searches con- 
ducted without consent or probable cause 
anywhere but at the border or its func- 
tional equivalents — the Fifth Circuit de- 
clined to give retroactive application to 
the “new rule.” 

The court rejected defendant’s conten- 
tion that since its affirmance of his con- 
viction had been vacated and remanded 
by the Supreme Court, it was manifest 
that the Supreme Court intended the new 
rule to be retroactive. “We take it that, 
had this been the Court’s desire, certiorari 
could have been granted and this case 
summarily reversed on the authority of 
Almeida-Sanchez, rather than being re- 
manded for further consideration.” Pro- 
ceeding to examine the new rule in the 
light of the established standards of 
“judicial policy” for determining retro- 
activity (relying, inter alia, upon United 
States v. White, 401 U.S. 745, 9i S.Ct. 
1122 (1971); Hill v. California, 401 U‘S. 
797, 91 S.Ct. 1106 (1971); and Williams 
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v. United States, 401 U.S. 646, 91 S. Ct. 
1148 (1971)), the court held that applica- 
tion of the new rule should be prospective 
only. United States v. Miller, 492 F.2d 
37 (1974), 10 CLB 674. 


Court of Appeals, 9th Cir. Border agents 
are justified in making a “strip search” 
where there is “real suspicion . . . di- 
rected specifically at the person to be 
searched.” A “body cavity” search, how- 
ever, may only be made where there is a 
“clear indication” that the person enter- 
ing the country is carrying contraband. 
Under the circumstances of the instant 
case, border agents were justified in con- 
ducting a strip search of defendant, but 
not a body cavity search. Furthermore, 
requiring defendant to bend over and 
spread her buttocks was part of a “strip 
search,” and the subsequent observation 
of the area thus exposed (resulting in the 
extraction of a vaginally protruding rub- 
ber prophylactic which contained heroin) 
was not a “body cavity” inspection. There 
was no evidence that the inspectress was 
in the process of a vaginal cavity search, 
or that defendant was requested to or that 
her actions exposed the vaginal cavity it- 
self to a manual or visual intrusion beyond 
inspection of the surface of the body. It 
would be “anomalous and _ inconsistent 
with our other Fourth Amendment cases 
if we were to uphold an initial rectal area 
view yet overturn a further observation 
and seizure of an object in plain view.” 
United States v. Holtz, 479 F.2d 89 (1973), 
9 CLB 829. 


§ 14.10. Plain view (See also § 9.00.) 
Court of Appeals, 4th Cir. See United 
States v. Minton, 488 F.2d 37 (1973), 10 
CLB 451, CLD § 9.02. 


Florida Police, acting on an informant’s 
tip, went to defendant's apartment and, 
finding no one home, went to the ap- 
pointed location at the rear of the house, 
reached into a small vent underneath the 
house, and found a pistol. They had not 
attempted to obtain a search warrant. 
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The state contended that the seizure 
was valid as being a seizure without a 
search, citing a line of Florida cases 
which extended the “plain view” doctrine 
to uphold warrantless searches when the 
seized property is perceived by the officer 
through the use of one or more of his 
senses other than sight. In the instant 
case, the state argued by analogy that “if 
awareness of the presence of contraband 
can be gained by . . . smell, then why 
cannot this ewareness be gained .. . 
through personal knowledge resulting 
from information supplied by a previously 
reliable source.” The appellate court re- 
jected this argument, saying: 


“The only use the detective made of 
his senses to ascertain the location of 
the pistol was to listen to the informer 
tell him about it. If one’s personal 
knowledge resulting from information 
supplied by a third party is equivalent 
to an officer’s direct use of his own 
senses, there would seldom be a need 
for a search warrant in any type of 
seizure.” 


Dinkens v. State, 291 So. 2d 122 (Fla. 
App. 1974), 10 CLB 680. 


§ 16.00. Automobile searches 

“Model Rules of Law Enforcement: 
Searches, Seizures, and Inventories of 
Motor Vehicles — With Commentary,” 10 
CLB 15 (1974). 


Court of Appeals, 5th Cir. See United 
States v. Gravitt, 375 F.2d 375 (1973), 10 
CLB 258, CLD § 9.33. 


United States Supreme Court A murder 
victim was found shot in his car, which 
had apparently been pushed off the road. 
Foreign paint scrapings were removed 
from the rear fender and there were tire 
tracks of another vehicle at the scene. De- 
fendant was subsequently arrested, pursu- 
ant to a warrant, after he voluntarily 
appeared for police questioning. Al- 
though no search warrant had been pro- 
cured, police proceeded to remove his 
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car from a nearby parking lot to their 
impoundment lot, where the car was ex- 
amined. Paint scrapings from the exterior 
of the impounded car, and an examination 
of the tread of a tire on an operative 
wheel, produced incriminating evidence 
which was admitted into evidence at the 
trial over defense objection. Defendant 
was convicted and his conviction was 
affirmed on appeal. He thereafter com- 
menced a federal habeas corpus pro- 
ceeding. 

The district court found that the police 
had had probable cause to believe that 
defendant’s car was used in the commis- 
sion of the crime but held, nonetheless, 
that the examination violated the Fourth 
and Fourteenth Amendments. The court 
of appeals affirmed. 

The Court, per Justice Blackmun, re- 
versed, stressing the fact that the exam- 
ination was limited to the exterior of the 
car. It was the protection of privacy 
rather than property, the Court noted, 
which served as the primary object of the 
Fourth Amendment. 

Having held that the search was not 
unreasonable, the Court proceeded to re- 
ject the contention that the seizure was 
unreasonable saying: “We do not think 
that, because the police impounded the 
car prior to the examination, which they 
could have made on the spot, there is a 
constitutional barrier to the use of the 
evidence obtained thereby.” In so hold- 
ing, the Court emphasized that the 
seizure here occurred on a public parking 
lot rather than upon private property to 
which access might be “meaningfully re- 
stricted.” Cardwell v. Lewis, 94 S. Ct. 
2464 (1974), 10 CLB 844. 


Court of Appeals, 9th Cir. Warrantless 
search of motor vehicle, after defendant- 
occupant had been safely placed in cus- 
tody and car had been taken to police 
station, did not violate defendant’s Fourth 
Amendment rights, where station house 
was a block away from place of arrest 
and search presumably (although not ex- 
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plicitly so stated in opinion) was promptly 
made. This was consistent with “auto- 
mobile exception” to warrant require- 
ment, established in Carroll v. United 
States, 267 U.S. 132 (1925), and extended 
in Chambers v. Maroney, 399 U.S. 42 
(1970). The probable cause to search the 
vehicle, which existed at the time of de- 
fendant’s arrest (itself based upon prob- 
able cause to believe he had participated 
in reported robbery), “still obtained” dur- 
ing search at station house. McNeary v. 
Stone, 483 F.2d 804 (1973), 10 CLB 188. 


Court of Appeals, 9th Cir. Where agents 
had probable cause to believe that con- 
traband was present in car but, at time of 
warrantless search, defendant had already 
parked car on a public street in front of 
his house, had left it and closed the door, 
and had been placed under arrest, said 
search was valid u.der “automobile ex- 
ception” in Cairoll v. United States, 267 
U.S. 132 (a: “L). Although the “automobile 
exception” must be applied “realistically” 
and not where it is “simply irrelevant,” 
instant search was justified because of 
fear that unknown person who had been 
seen earlier with defendant might seek to 
enter. Police were “not required to post 
a guard around the car in such circum- 
stances.” United States v. Connolly, 479 
F.2d 930 (1973), 10 CLB 95. 


Georgia The day after defendant’s arrest 
for attempting to steal an item from a 
store, an officer ordered defendant’s auto- 
mobile, which was blocking a fire lane, to 
be towed to a garage anc. locked inside. 
Two days after the impounding of the 
car, the officer who had made the arrest 
inventoried the contents of the car and 
discovered a quantity of heroin in an en- 
velope. Held, in prosecution for posses- 
sion of narcotics, that since the inventory 
was made in accordance with standard 
police procedure for the purpose of re- 
moving valuables for safekeeping, an un- 
reasonable search had not been con- 
ducted; hence, the heroin was admissible. 
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Denson v. State, 197 S.E.2d 156 (Ga. 
App. 1973), 9 CLB 837. 


New York See People v. Lypka, 348 
N.Y.S.2d 627 (App. Div. 1973), 10 CLB 
263, CLD § 18.00. 


Texas Police, acting on an anonymous 
informer’s telephone call that defendant 
was proceeding from Dallas to Green- 
ville, Texas, in his gold Firebird automo- 
bile with about ten pounds of marijuana, 
intercepted the vehicle (which was pro- 
ceeding lawfully), placed defendant in 
custody, and searched the car, finding a 
quantity of the drug. At defendant’s sup- 
pression hearing, the officers admitted 
that they had no previous contact with 
the unknown informant and that at the 
time the information was received, there 
was no way of knowing whether or not 
the informant was credible. The officers 
did testify, however, that they had per- 
sonally known defendant to be a known 
user and a supplier of marijuana to others. 
The motion to suppress was denied, de- 
fendant was convicted of possession of 
marijuana, and he appealed. The govern- 
ment contended on appeal that although 
the case did not involve a trustworthy 
informer, the warrandess arrest was neces- 
sitated because of the lack of time in 
which a search warrant could be obtained. 

The appellate court, reversing the con- 
viction, held that probable cause cannot 
be found solely on the basis of an anon- 
ymous informer’s tip because of the in- 
herent problems of reliability. There must 
be additional information acquired by 
the arresting officers which is “in some 
sense . . . corroborative of the informer’s 
tip,” such as testimony pertaining to a 
surveillance or any information gathered 
by the officer relating to the defendant 
that would support either the reliability 
of informant or the informant’s conclu- 
sion. “The seizure of the contraband itself 
cannot be taken to be a corroborating 
element for probable cause.” Truitt v. 
State, 505 S.W.2d 594 (Tex. Crim. App. 
1974), 10 CLB 676. 
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§ 16.05. Airplane passengers 

Court of Appeals, 2d Cir. An airline 
ticket agent thought that defendant fit the 
FAA “profile” for possible hijackers. De- 
fendant was taken by a federal sky mar- 
shal to a secluded stairwell in the airport 
and was there requested to show the con- 
tents of a shopping big which he was 
carrying. A sawed-off shotgun was found 
inside. Held, in suppressing the weapon 
as evidence, that (1) in view of less than 
six percent accuracy of such profiles in 
identifying armed individuals, the profile 
could not supply probable cause for non- 
consensual searches; (2) while it is “not 
an absolute prerequisite” to finding that 
defendant voluntarily consented to the 
search because he knew of his right to 
refuse the search (provided he elected not 
to board the plane), absence of such 
knowledge was a factor to be considered 
on the issue of voluntariness; (3) presence 
of airport posters warning that passengers 
were subject to search did not serve to 
make it clear to passengers that they in 
fact did have a right to refuse to be 
searched if they chose not to board the 
aircraft; and (4) the coercive circum- 
stances under which defendant was re- 
quested to show the contents of the bag 
were custodial rather than congenial in 
nature. 

Furthermore, the search of the bag 
could not be justified under Terry v. Ohio 
standards applicable to frisks, where de- 
fendant had neither passed through, nor 
activated a magnetometer, and had done 
“nothing at all suspicious.” United States 
v. Ruiz-Estrella, 481 F.2d 723 (1973), 10 
CLB 97. 


Court of Appeals, 8th Cir. Warrantless 
search of luggage by American Airlines 
employees at airport, on suspicion that 
luggage may have contained explosives, 
did not violate defendant’s constitutional 
rights with respect to searcher and 
seizures, despite his contention that the 
search was, in effect, a government search 
because of the federal government’s reg- 
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ulatory involvement in commercial air- 
line security. Such searches are “invul- 
nerable to fourth amendment attack so 
long as the searches are conducted by the 
carrier for its own purpose and without 
the instigation or participation of govern- 
ment officers.” Moreover, where luggage 
was thereafter shipped to destination air- 
port, and a warrantless arrest was made 
of then unknown defendant after he 
claimed the luggage, the further search 
and seizure would be sustained as inci- 
dent to a lawful arrest. United States v. 
Wilkerson, 478 F.2d 813 (1973), 9 CLB 
832. 


Court of Appeals, 8th Cir. Mere attempt 
to board does not constitute consent to 
search. Notwithstanding the possibly jus- 
tified search of an airline passenger's at- 
tache case for weapons or explosives, it 
was unreasonable to carry that search to 
the contents of a business-size letter en- 
velope contained therein. United States 
v. Kroll, 481 F.2d 884 (1973), 10 CLB 96. 


Court of Appeals, 9th Cir. If a prospec- 
tive airline passenger objects to a search 
of his suitcase prior to boarding, there is 
apparently a withdrawal of implied con- 
sent to search. At that point, airline em- 
ployees do not have to permit him to fly, 
but employees cannot compel him to sub- 
mit to further search. Further requests to 
open the suitcase, therefore, could only 
be justified if the person continues to 
manifest an intention to board the plane 
or otherwise consents to the search. In 
determining whether such subsequent 
“consent” was volitional or coerced, the 
law does not establish an absolute re- 
quirement that the person be told he has a 
right not to be searched if he chooses not 
to board the plane. “Whether he was told 
or not is only one bit of evidence to be 
considered. The question is, whether, 
under all the circumstances, he volun- 
tarily consented to the search.” United 
States v. Miner, 484 F.2d 1075 (1973), 10 
CLB 256. 
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§ 18.00. Exigent circumstances 

Court of Appeals, 9th Cir. Delay of only 
ten seconds between demand for entrance 
pursuant to search warrant for narcotics 
and forcible entry, was not improper 
where agents first heard “scampering 
sounds” and then received no response. 
“[R]efusal may be implied” and “there 
are no set rules as to the length of time 
which an officer must wait before using 
force.” United States v. Allende, 486 F.2d 
1351 (1973), 10 CLB 355. 


New York While defendants were still 
300 miles away from their destination, a 
New York rural community undersheriff 
received at 10:30 p.m. a telephone call 
fiom a detective in another state that de- 
fendants were believed to be en route to 
their parents’ home in New York. The 
detective furnished a detailed description 
of the vehicles, including license plate 
numbers, and he also specifically itemized 
the stolen property and contraband 
weapons believed to be in the vehicles. 
The undersheriff did not seek to obtain a 
search warrant. Rather, he asked his 
night patrol to advise him when the de- 
fendants arrived. At 1:00 a.m. the defen- 
dants appeared at their parents’ home 
and went to bed for the night. At 3:00 
A.M. the sheriff was notified. At 3:30 a.m. 
—five hours after he had received the 
warning call — the sheriff and eight othe 
officers awakened the defendants, ob- 
tained their “consent” to search, and 
located the specified stolen property and 
contraband. The defendants, appealing 
their convictions, maintained that the 
warrantless searches were invalid and 
that their consent was coerced. 

The appellate court bypassed the ques- 
tion of consent, and upheld the validity 
of the search on the “existing exigent cir- 
cumstances.” The undersheriff, said the 
court, might have tried to obtain a search 
warrant “in a superabundance of cau- 
tion,” but could not be faulted for having 
failed to do so considering the lateness of 
the hour and the speculativeness of defen- 
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dants’ destination. People v. Lypka, 348 
N.Y.S.2d 627 (App. Div. 4th Dep’t 1973), 
10 CLB 263. 


MOTIONS TO SUPPRESS 


§ 21.30. The evidentiary hearing—right 
to hearing on truth of allegations 
in supporting affidavits 

Court of Appeals, 10th Cir. It was re- 

versible error for the trial court to deny 

a motion to suppress — without conduct- 

ing a hearing—solely on the basis of 

counsel’s statements, where such state- 
ments indicated a factual dispute. United 

States v. Smith, 495 F.2d 669 (1974), 10 

CLB 752. 


FRUITS OF THE POISONOUS TREE 


§ 22.20. Illegally seized evidence 
admissible 

United States Supreme Court See United 
States v. Calandra, 94 S. Ct. 613 (1974), 


10 CLB 252, 443, CLD § 22.20. 


ELECTRONIC EAVESDROPPING 


§ 22.50. Electronic eavesdropping—in 
general 

“The Trial of the Gainesville Eight: The 

Legal Lessons of a Political Trial,” by 

Cameron Cunningham, 10 CLB 215 (1974). 


United States Supreme Court Where 
wiretap order specified one individual and 
“others as yet unknown,” evidence of tele- 
phone conversations between named per- 
son and his wife and between her and 
another was admissible, notwithstanding 
the absence of a showing by the govern- 
ment that further investigation would not 
have revealed wife’s consent in criminal 
activity. 

18 U.S.C. § 2518 requires that applica- 
tions for court-ordered wiretaps include, 
among other information, “the identity of 
the person, if known, committing the 
offense and whose communications are 
to be intercepted.” A district judge, find- 
ing probable cause to believe that one 
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Irving Kahn and “others as yet unknown’ 
were using two telephones subscribed by 
him to conduct an illegal gambling busi- 
ness, granted the government’s applica- 
tion to intercept wire communications of 
Irving Kahn and “others as yet unknown.” 
Acting on the order, the government inter- 
cepted interstate telephone calls concern- 
ing gambling activities between Kahn and 
his wife and between his wife and a 
known gambling figure. The Kahns were 
indicated together for violation of the 
Travel Act. 

The Supreme Court, per Mr. Justice 
Stewart, rejected the view of the court 
below as, in effect, engrafting on the stat- 
ute an unwarranted separate requirement 
of “discoverability,” that is, that the gov- 
ernment fully investigate the possibility 
that any likely user of a telephone was 
engaging in criminal activities before ap- 
plying for an interception order. 

In the instant case, Mrs. Kahn was a 
person “as yet unknown” within the pur- 
view of the statute and the order because, 
although she may have been known to 
exist physically, the government had no 
reason to suspect her complicity in her 
husband’s gambling activities before the 
wire interceptions began. United States 
v. Kahn, 94 S. Ct. 977 (1974), 10 CLB 666. 


Court of Appeals, 3d Cir. See In re 
Grand Jury Investigation, 496 F.2d 1013 
(1973), 10 CLB 252, CLD § 33.60. 


Court of Appeals, 5th Cir. Defendant, a 
civil rights activist, was not deprived of 
his right to counsel by virtue of fact that 
during his incarceration while awaiting 
trial, state prison authorities monitored 
a telephone conversation between him and 
his attorney, William Kunstler. The con- 
tents of the telephone conversation were 
not disclosed at trial. The rationale for 
the decision was that officials of the state 
prison (where defendant was being held 
as an accommodation to the federal gov- 
ernment) were merely following a prac- 
tice of monitoring prisoners where it was 
deemed necessary for prison security, that 
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there was no showing that federal author- 
ities were aware of the tap at the time it 
was made, and, finally, that the informa- 
tion obtained — New Orleans was ready 
to “go” and Baton Rouge was especially 
“hot” — could not be said to have in any 
way tainted defendant’s conviction. 

It was further held that disclosure to 
defendant of contents of certain wiretaps 
was not required since, although war- 
rantless, they were made (pursuant to 18 
U.S.C.A. §§ 2510-2520) at the direction 
of the attorney general in connection with 
obtaining foreign intelligence rather than 
domestic security information. In so hold- 
ing, the court of appeals attempted to 
close the gap left in United States v. 
United States District Court, 407 U.S. 297 
(1972), where the question of whether the 
President had the constitutional power to 
conduct warrantless electronic surveil- 
lance had been expressly reserved. Ra- 
tionale was that, while it was unconsti- 
tutional for the President to obtain war- 
rantless surveillance on domestic security 


matters, his duty to safeguard and repre- 
sent the nation in foreign relations could 
not be encroached upon. United States v. 
Brown, 484 F.2d 418 (1973), 10 CLB 259. 


Court of Appeals, 9th Cir. Resort of At- 
torney General's office to the “institutional 
decision” approach to securing wiretap 
orders (under the Omnibus Crime Control 
and Safe Streets Act of 1968), whereby the 
persons actually authorizing applications 
for wiretap were not the persons repre- 
sented to courts as those authorizing such 
wiretaps, required suppression of fruits of 
said wiretaps. United States v. King, 478 
F.2d 494 (9th Cir. 1973); and United States 
v. Chavez, 478 F.2d 512 (1973), 9 CLB 834. 


§ 22.55. —Consent of one of parties to 
telephone conversation 

Court of Appeals, 3d Cir. While defen- 

dant was under federal indictment for 

charges growing out of official contract 

rigging, he telephoned one Freedman, a 

party to the riggings, to urge him not to 
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implicate the defendant. The conversation 
was taped with the “consent” of Freed- 
man, and served as the basis for a second 
indictment for obstruction of justice, mail 
fraud, and conspiracy. Defendant asserted 
that the consent was not voluntarily given 
because the witness had not yet officially 
received a grant of immunity for coopera- 
tion as a government's witness. He further 
contended that, since the tapping had fol- 
lowed his first indictment, this surrepti- 
tious act had effectively deprived him of 
his right to counsel at a critical stage of 
the proceedings against him. In this con- 
nection, he argued that the original con- 
tract rigging investigation had been on- 
going and was reflected in the second 
indictment. 

Held, (1) the government witness’s testi- 
mony that the offer of immunity had not 
been conditioned upon his consent to the 
tapping was sufficient to establish volun- 
tariness, and (2) defendant had not been 
subjected to a “surreptitious” interrogation 
in the absence of counsel, inasmuch as his 
conviction for obstruction of justice, mail 
fraud, and conspiracy in the rigging of 
contracts under the second indictment 
bore only “a thin veneer of similarity” to 
the offenses charged under the first indict- 
ment. United States v. Osser, 483 F.2d 
727 (1973), 10 CLB 185. 


§ 22.65. —Disclosure of conversations 
overheard 

Court of Appeals, 2d Cir. State author- 
ities tapping phone conversations of de- 
fendant pursuant to 18 U.S.C. § 2510 et 
seq. for evidence of grand larcency and 
other crimes, unexpectedly intercepted 
conversations about a stock fraud scheme 
not contemplated in the original surveil- 
lance order. These conversations were 
alluded to in subsequently granted appli- 
cations for extensions of the wiretap order. 
Although New York’s Code of Criminal 
Procedure permits use of such fortuitously 
intercepted communications “when a jus- 
tice amends the eavesdropping warrant to 
include such contents,” no formal hearing 
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was ever held to amend the order after 
discovery of the securities fraud scheme. 

Held, since state law did not specifically 
require “the issuing judge to announce 
formally in open court that he had noticed 
the interception of evidence not covered 
by the original order and has determined 
that it was properly obtained,” the judge’s 
references to the affidavits in granting ex- 
tensions were sufficient to constitute such 
amendment. It should be noted that the 
government, in support of its position, had 
pointed out that there was no need to 
amend the provisions of the surveillance 
order, since there was no crime under state 
law specifically dealing with stock fraud 
(the basis of the federal charges). How- 
ever, stock fraud is encompassed by the 
state crime of grand larceny. United States 
v. Tortorello, 480 F.2d 764 (1973), 10 CLB 
98. 


E. SELF-INCRIMINATION 


§ 23.80. Right of defendant to refuse to 
submit to examination by state 
psychiatrist where defense is 
insanity 

Court of Appeals, 9th Cir. Defendant 
was ordered, pursuant to 18 U.S.C. § 4244, 
to submit to an examination by court- 
appointed psychiatrists on pain of losing 
the right to present a defense of insanity. 
The examination was to determine both 
defendant’s competence to stand trial and 
his sanity at the time of the offense. Defen- 
dant complied with the order and was 
convicted. Subsequently, in United States 
v. Malcolm, 475 F.2d 420 (9th Cir. 1973), 
the Ninth Circuit held that Section 4244 
does not authorize such an order. How- 
ever, notwithstanding this, the court af- 
firmed defendant’s conviction and held 
that the order of examination was valid 
because the court still “has the authority, 
as part of the inherent power of the court, 
to order such an examination.” Since de- 
fendant had complied with the order com- 
pelling examination, he could not now 
challenge its validity. Said the court: 
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“We cannot, at this time, decide whether 
an order prohibiting all evidence on insan- 
ity at the time that the offense was com- 
mitted, not just expert testimony, is imper- 
missibly broad.” United States v. Wade, 
489 F.2d 258 (1973), 10 CLB 547. 


§ 23.85. Testimony before grand jury 
pursuant to subpoena 

United States Supreme Court Fourth 
Amendment exclusionary rule does not 
proscribe use of illegally seized evidence 
in all proceedings or against all persons. 
Illegally seized evidence may, accordingly, 
serve as basis for questions propounded 
to grand jury witness who was subject of 
unlawful search. 

Federal agents, conducting a search pur- 
suant to warrant, seized evidence of loan- 
sharking activities. The warrant, however, 
was related to gambling activities only. 
The president of the corporation whose 
premises were searched was subsequently 
called as a witness before a special federal 
grand jury investigating the loan-shark 
racket. Alleging that the supporting affi- 
davit had been insufficient and that the 
search had exceeded the scope of the war- 
rant, he obtained an order from the dis- 
trict court suppressing the evidence and 
directing that the grand jury could not 
ask questions based on evidence obtained 
in the illegal search and seizure. The Sixth 
Circuit affirmed. 

The Supreme Court reversed, holding 
that the victim of an illegal search and 
seizure could not invoke the exclusionary 
rule in refusing to answer questions pro- 
pounded to him as a witness summoned 
before a grand jury. Citing the broad 
investigatory nature of grand jury pro- 
ceedings, and viewing the exclusionary 
rule as not being a personal constitutional 
right but rather a judicially created safe- 
guard of Fourth Amendment rights gen- 
erally through its deterrent effect on fu- 
ture unlawful police conduct, the Court 
held that any incremental effect achieved 
from extending the rule was uncertain and 
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was outweighed by the disruption of 
grand jury proceedings attendant upon 
suppression hearings. The purpose of de- 
terrence was adequately served by the 
fact that a subsequently indicted defen- 
dant would remain free to invoke the rule 
in the context of the criminal proceeding. 
“For the most part, a prosecutor would be 
unlikely to request an indictment where 
a conviction could not be obtained,” said 
the Court. United States v. Calandra, 94 
S. Ct. 613 (1974), 10 CLB 252, 443. 


United States Supreme Court See Bellis 
v. United States, 94 S. Ct. 2179 (1974), 10 
CLB 750, CLD § 23.92. 


§ 23.89. Account's clients’ records 
Court of Appeals, 5th Cir. Names, ad- 


dresses, and social security numbers of 
clients for whom defendant had prepared 
federal income tax returns for 1970 and 
1971 were required through an IRS “John 
Doe” summons, after an improperly com- 
pleted “test” return was prepared by de- 
fendant as part of an IRS Tax Preparers 


Project. Defendant sought reversal of a 
district court enforcement order, contend- 
ing, inter alia, that the 7602 summons 
could be used in a manner which could 
lead to a criminal investigation. The court 
cited Donaldson v. United States, 400 U.S. 
517, 91 S. Ct. 534 (1971), as having “an- 
swered this objection by enforcing the 
summons in a case where it was issued 
in good faith and prior to a recommenda- 
tion for criminal prosecution.” In the pres- 
ent case, said the court, the summons “was 
issued in good faith and prior to any rec- 
ommendation for criminal prosecution. 
The fact that the summons may produce 
evidence that subsequently may be used 
in a criminal prosecution is no basis for 
objection.” 

The court also rejected defendant’s con- 
tention that the summons was improper 
because there were no named taxpayers 
under investigation. Section 7602 explicit- 
ly authorizes an inquiry into the tax lia- 
bility of any person for any internal rev- 
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enue tax. “There is no provision requiring 
that the taxpayer be known to the com- 
missioner prior to the issuance of the sum- 
mons.” Also rejected were defendant's 
contentions that the IRS request was an 
unreasonable search in violation of the 
Fourth Amendment and that it violated 
the Fifth Amendment right against self- 
incrimination. United States v. Carter, 
489 F.2d 413 (1973), 10 CLB 551. 


§ 23.92. Basis for asserting privilege 
United States Supreme Court The mere 
fact that dissolved law partnership was 
small in size did not provide a basis for 
former partner’s assertion of Fifth Amend- 
ment privilege against self-incrimination 
when subpoenaed by grand jury to pro- 
duce firm’s financial books and records 
which were in his possession. Although 
a sole proprietor or practitioner may assert 
the privilege with respect to business rec- 
ords, as well as personal documents, the 
privilege cannot be invoked to “avoid pro- 
ducing the records of a collective entity 
which are in his possession in a representa- 
tive capacity,” even though they may in- 
criminate him personally. Regardless of 
size, a partnership is fully as much a “col- 
lective entity” in this context as a corpora- 
tion; and whoever holds the financial rec- 
ords of a partnership does so in a “repre- 
sentative capacity,” since, under state law, 
the holder is subject to fiduciary obliga- 
tions to his other partners and the records 
are the property of the partnership. Bellis 
v. United States, 94 S. Ct. 2179 (1974), 10 
CLB 750. 


F. SPEEDY TRIAL 


§ 24.00. Length of delay 
Court of Appeals, 5th Cir. See United 
States v. Smith, 487 F.2d 175 (1973), 10 
CLB 355, CLD § 24.25. 


Virginia Defendant moved that he be 
forever discharged because three regular 


terms of the trial court had passed since 
he had been indicted and held for trial. 
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Two of the expired terms had been desig- 
nated “civil” terms. State’s speedy trial 
statute required that an indicted person 
“be forever discharged from prosecution 
for the offense, if there be three regular 
terms of the . . . court in which the case 
is pending after he is so held without a 
trial,” unless the failure to try him was 
caused by six enumerated excuses. Reject- 
ing contentions of attorney general, court 
held that civil as well as criminal terms 
must be considered “regular terms” within 
the statutes’ requirements, and that defen- 
dant’s conviction must be reversed since 
the state failed to prove that any of the 
excuses specified in the statute applied. 
Woodward v. Commonwealth, 201 S.E.2d 
785 (1974), 10 CLB 460. 


§ 24.02. Cause of delay 

Court of Appeals, 5th Cir. See United 
States v. Smith, 487 F.2d 175 (1973), 10 
CLB 355, CLD § 24.25. 


Court of Appeals, 8th Cir. An accused 


who was a fugitive during a twenty-one 


month interval between indictment and 
his arrest could not successfully assert that 
he had been deprived of a speedy trial 
because of said lapse of time on the 
ground that the government was dilatory 
in not making diligent effort to locate and 
apprehend him. It would appear that to 
prevail, a defendant would have to show 
a “diligent attempt” on the part of the 
government to delay the trial in order to 
hamper the defense. United States v. 
Weber, 479 F.2d 331 (1973), 9 CLB 833. 


§ 24.10. Duty of prosecutor to obtain 
defendant from another 
jurisdiction 

United States Supreme Court In assess- 

ing whether a prisoner in one state was 

deprived of a speedy trial on an outstand- 
ing charge in another state, courts should, 
among other factors, consider the possible 
impact which pending charges might have 
on prospects for parole and meaningful 
rehabilitation. The Court rejected, as a 
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fundamental misreading of its holding in 
Barker v. Wingo, 407 U.S. 514 (1972), an 
Arizona holding that an affirmative dem- 
onstration of prejudice to the defense at 
trial was essential to establish a speedy 
trial claim. “In sum . . . courts must still 
engage in a difficult and sensitive balanc- 
ing process.” Moore v. Arizona, 94 S. Ct. 
188 (1973), 10 CLB 255. 


§ 24.20. Demand for speedy trial as 
prerequisite to motion to 
dismiss 

Georgia It was not error for Georgia 
court to dismiss Tennessee prisoner's mo- 
tion to dismiss a detainer on the ground 
of deprivation of speedy trial, where the 
prisoner had failed to comply with the 
terms of the Interstate Agreement on De- 
tainers Act. Said Act provides that: 


“[W]henever a person has entered upon 
a term of imprisonment in a correctional 
institution of a party state and a detainer 
has been lodged against him, the prisoner 
shall be brought to trial within 180 days 
after he has caused to be delivered to the 
prosecuting officer and the appropriate 
court of the prosecuting officer’s jurisdic- 
tion (1) written notice of the place of his 
imprisonment, and (2) his request for a 
final disposition to be made of the indict- 
ment, information, or complaint, which 
request must be accompanied by (3) the 
certificate of the appropriate official hav- 
ing custody of the prisoner stating the 
term of commitment under which the pris- 
oner is being held, the time already served, 
the time remaining to be served on the 
sentence, the amount of good time earned, 
the time of parole eligibility of the prison- 
er, and any decisions of the state parole 
agency relating to the prisoner. The writ- 
ten notice and request for final disposition 
referred to hereinabove is given or sent by 
the prisoner to the warden or commission- 
er of corrections or other official having 
custody of him, who then promptly for- 
wards it together with the certificate to 
the appropriate prosecuting official and 
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court by registered or certified mail, re- 
turn receipt requested.” Pollard v. State, 
197 S.E.2d 158 (Ga. App. 1973), 9 CLB 
836. 


§ 24.25. Delay in instituting prosecution 
Court of Appeals, 5th Cir. Although 
three and one-half years had elapsed be- 
tween the time defendant came to be in 
federal custody with respect to the instant 
charge and the time he was indicted 
(he was during the three and one-half 
years, tried and convicted of other federal 
charges), this length of time did not, of 
itself, constitute a violation of the consti- 
tutional right to speedy trial. The test of 
Barker v. Wingo, 407 U.S. 514 (1973), does 
not apply to preindictment cases. The sole 
safeguard against preindictment delay, ab- 
sent a showing by defendant of extreme 
prejudice amounting to a Fifth Amend- 
ment denial of due process, is the rele- 
vant statute of limitations. 

Here the defendant’s long prison record 
militated against acceptance of his unsup- 
ported allegations of actual prejudice due 
to death or absence of alibi witnesses. 
United States v. Smith, 487 F.2d 175, 
(1973), 10 CLB 355. 


§ 24.45. Requirement of prejudice 
United States Supreme Court See Moore 
v. Arizona, 94 S. Ct. 188 (1973), 10 CLB 
255, CLD § 24.10. 


Rhode Island Although trial had not 
been held until sixteen months after the 
arrest and almost ten months after the 
indictment, and although defendant had 
made an early request for a speedy trial 
and the government had failed to advance 
any reason for the delay, his conviction 
would not be reversed where there was 
no showing of prejudice. Since defendant 
was in prison under sentence on another 
charge during the elapsed period, he could 
not be said to have suffered, by virtue of 
the delay, the lengthy pretrial incarcera- 
tion or “public scorn” adverted to in Bar- 
ker v. Wingo, 407 U.S. 514, 92 S. Ct. 2132 
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(1972). The defendant, moreover, had not 
alleged that the delay deprived him of any 
defense witnesses, but contended “only 
that the delay had rendered it difficult for 
him to relate the relevant facts accurately 
and clearly” — a contention that was con- 
tradicted by the transcript of the trial. 
State v. Rollins, 320 A.2d 103 (1974), 10 
CLB 851. 


C. IDENTIFICATION PROCEDURES 


§ 25.00. Right to counsel (See also 

§ 5.00.) 
Arizona See State v. Taylor, 514 P.2d 
439 (1973), 10 CLB 262, CLD § 5.00. 


Court of Appeals, 5th Cir. See United 
States v. Banks, 485 F.2d 545 (1973), 10 
CLB 353, CLD § 5.00. 


§ 25.03. Suggestiveness of identification 
procedure 

Georgia Mere fact that police officer 
showed assault victim only one photo- 
graph prior to defendant’s arrest did not 
constitute an impermissible identification 
procedure where the trial record did not 
indicate whether the victim ever identi- 
fied the photograph as being that of de- 
fendant and where photographs were ex- 
cluded from the evidence. Knox v. State, 
202 S.E.2d 673 (Ga. App. 1973), 10 CLB 
558. 


Louisiana Three days prior to trial, the 
victim was handed a number of photo- 
graphs and was told that the defendants 
were among those pictured. Identification, 
in this manner, said the court, was imper- 
missibly tainted and could not serve as 
basis for later in-court identification. 
The court stated its misgivings about 
the use of photographic identifications 
when the suspect is already in custody, 
saying that lineups legally conducted are 
far more accurate than are photographic 
identifications. In view of modification of 
constitutional safeguards by Kirby v. Illi- 
nois, 406 U.S. 682 (1972), and the holding 
in United States v. Ash, 93 S. Ct. 2568 
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(1973), courts “will have to be careful to 
determine whether photographic identifi- 
cation is used postindictment by the police 
or the prosecution in order to avoid the 
presence of counsel at a postindictment 
lineup.” Care must be taken to see to it 
that while a prosecutor is exercising his 
right to “prepare witnesses,” he does not 
“prompt witnesses.” State v. Wallace, 285 
So. 2d 796 (1973), 10 CLB 360. 


§ 25.30. Prior identification as affecting 
testimony 


Rhode Island Proof of 


independent 


source of in-court identification will not 
save from reversal of conviction where 
constitutionally tainted pretrial confronta- 
tion is also introduced by prosecution un- 
less appellate court is convinced beyond 
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a reasonable doubt that the constitutional 
error was harmless and played no part 
in the verdict. State v. Grenier, 313 A.2d 
661 (1973), 10 CLB 456. 


§ 25.32. Right to have lineup 

Louisiana On the day of a trial for 
armed robbery, defendants filed a rule to 
show cause why a lineup should not be 
conducted. It was denied. 

In holding that denial of the motion 
was not reversible error, the court said: 
“We know of no law . . . granting [defen- 
dants] the right to a lineup prior to an in- 
court identification. Defense counsel [was 
not] prevented from cross-examining the 
victim at the trial as to the basis for his 
in-court identification.” State v. Brooks, 
294 So. 2d 503 (1974), 10 CLB 757. 


PART Il— THE CRIMINAL PROCEEDING — FROM 
ARREST TO APPEAL 


A. THE INITIAL STAGES 


§ 30.00. Arrest 
“MayDay Revisited,” by Michael S. Wald, 
10 CLB 377 (1974). 


“MayDay Revisited — Part II,” by Michael 
S. Wald, 10 CLB 516 (1974). 


Court of Appeals, 10th Cir. Defendant 
and one Britt were illegally arrested, and 
Britt later testified against defendant. 
Held, in view of fact that Britt was only 
an “accessory” and that there was an ap- 
parent independent basis for arresting her, 
her testimony would be regarded as voli- 
tional and, therefore, proceeding from a 
source independent of the illegal arrest. 
United States v. Beasley, 485 F.2d 60 
(1973), 10 CLB 257. 


Rhode Island See State v. Costa, 306 
A.2d 36 (1973), 10 CLB 840, CLD § 55.90. 


§ 30.03. Probable cause to arrest 
Court of Appeals, 7th Cir. With respect 
to informants, the probable cause test for 


warrantless arrest is the same as that es- 
tablished, under Aguilar v. Texas, 378 
U.S. 108 (1964), for issuance of a search 
warrant. The magistrate must be informed 
of (1) some of the underlying circum- 
stances from which the informant con- 
cluded that the narcotics were where he 
claimed, and (2) some of the underlying 
circumstances from which the officer con- 
cluded that the informant was “credible” 
or his information “reliable.” There also 
must be supporting facts to show why the 
informer concluded that the defendant 
was committing illegal acts. With respect 
to the informant’s reliability, the fact that 
he was the victim and that he was not a 
paid informer (and thus less likely to be 
governed by self-interest) “carries with it 
indicia of reliability of the informant.” 
United States v. Wilson, 479 F.2d 936 
(1973), 10 CLB 98. 


§ 30.05. Jurisdiction 
Court of Appeals, 9th Cir. On two oc- 
casions, defendants flew quantities of mar- 
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ijuana from Mexico to a location in the 
Central District of California. In so doing, 
the plane flew over the Southern District 
of California. Defendants were indicted 
in the Southern District of California on 
charges relating to importation and pos- 
session of marijuana with intent to dis- 
tribute. At issue, in considering defen- 
dant’s assertion that venue was improper- 
ly laid, was the interpretation of 18 U.S.C. 
3237, which provides that any offense in- 
volving use of transportation in interstate 
or foreign commerce is a “continuing 
offense” and, except as otherwise specif- 
ically provided, may be prosecuted in any 
district, “from, through, or into which such 
commerce .. . moves.” 

In a case of first impression, the Ninth 
Circuit held that venue had been properly 
laid in the district over which the plane 
flights had occurred, saying: 


“We have no doubt that, if the defen- 
dants had imported marijuana from 
Mexico on foot or on horseback or by 
wagon or a bicycle or car, and had 
taken it across the Southern District 
and into the Central District, venue 
would lie in either district. The only 
difference here is that they did it by 
flying across the Southern District. But 
the navigable airspace above that dis- 
trict is a part of the district.” 


With respect to related conspiracy 
counts, the court held that a refueling 
stop and a telephone call made from the 
Southern District, constituted an “overt 
act” sufficient to confer jurisdiction. United 
States v. Barnard, 490 F.2d 907 (1973), 
rehearing denied 1974, 10 CLB 551. 


§ 32.75. Right to bail—justification of 
sureties, etc. 

New York Bronx County New York “pre- 

arraignment procedure” was violative of 

the New York constitutional rights of de- 

fendants to be free from excessive bail. 


“(T]he most compelling reason that bol- 
sters the defendant's position is the fail- 
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ure of the court under the pre-arraign- 
ment procedure to glean from the bare 
accusatory instrument or from the dis- 
trict attorney's or defense counsel’s 
statements, the nature and strength of 
the proof of the case against the defen- 
dant and the probability of his convic- 
tion. It cannot be determined, in the 
absence of the complainant and the offi- 
cer, the apparent strength of the prima 
facie case, the quality of the identifica- 
tion, the potential of illegal search, or 
some other material information which 
could be the basis for discretion. The 
court is fixing bail in a vacuum and a 
defendant may be detailed under such 
bail because the judge has no facts 
before him to indicate that the probabil- 
ity of conviction was slight... . Ad- 
equacy of information is the keynote of 
the successful administration of any sys- 
tem of bail . . . and may not be fixed 
by fiat... .” 


People v. Vasquez, 348 N.Y.S.2d 1007 
(N.Y.C. Crim. Ct. 1973), 10 CLB 260. 


§ 33.00. Arraignment and preliminary 
hearing 

“Protecting the Rights of Defendants in 

Pretrial Intervention Programs,” by Daniel 

L. Skoler, 10 CLB 473 (1974). 


Court of Appeals, D.C. Cir. Prior to his 
federal indictment for rape, defendant 
moved for reopening of the preliminary 
hearing on the ground that, in virtue of 
the judge’s refusal to grant his request to 
compel complainant to testify, he had 
been deprived of a substantial right. Held, 
that while he was, in fact, deprived of a 
substantial right, the preliminary hearing 
could not be reopened. “It is well settled 
that the return of an indictment makes 
conclusive the existence of probable cause 
to hold the accused for further prosecu- 
tion.” However, said the court, “the judge 
who is to preside over any trial of the 
pending indictment will be in a good posi- 
tion to obviate any risk of prejudice stem- 
ming from the flawed preliminary hear- 
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ing before such prejudice materializes.” 
United States v. King, 482 F.2d 768 (1973), 
10 CLB 187. 


Court of Appeals, 8th Cir. Over defense 
objection, a preliminary hearing was con- 
tinued for nine days. In the interim, de- 
fendant was indicted by a federal grand 
jury and, as a result, the scheduled hear- 
ing was never held. On appeal from her 
conviction for embezzling funds from a 
federally insured bank, defendant asserted 
that she had been denied the right to dis- 
cover the case against her at an early time 
prior to trial. The court held, in affirming 
her conviction, that the underlying pur- 
pose of a preliminary hearing was “to pro- 
tect innocent accuseds from languishing 
in jail on totally baseless accusations,” by 
requiring the government to justify its in- 
carceration through a showing of probable 
cause, rather than to accord a defendant 
the discovery benefits that sometimes flow 
from such hearings. Accordingly, defen- 
dant’s prompt indictment vitiated the need 
for such a hearing. United States v. Stith, 
479 F.2d 315 (1973), 9 CLB 831. 


Mississippi Trial court’s refusal to allow 
defendant during preliminary hearing to 
call witnesses on the issue of whether the 
eyewitness identification was tainted by 
suggestive procedures, was not error 
where he did not advise the court of any 
evidence that he had that would dilute 
the identification, and the witness whom 
he wanted to call was later introduced 
and cross-examined at trial, but no such 
evidence was brought out. Risley v. State, 
279 So. 2d 154 (1973), 9 CLB 840. 


Pennsylvania An action in mandamus 
was brought by district attorney to com- 
pel two Philadelphia Municipal Court 
judges “to remain on duty for their entire 
(eight-hour) assignment when scheduled 
to preside at preliminary arraignments” in 
order to implement twenty-four-hour-a- 
day arraignment court. The complaint was 
dismissed. Absent statutory authority, the 
district attorney could not assert “a legal 
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right” on behalf of accused person to have 
prompt arraignment and bail hearings. 
Commonwealth ex rel. Specter v. Dennis, 
308 A.2d 915 (Commonwealth Ct. 1973), 
10 CLB 102. 


8 33.60. Grand jury proceedings 

United States Supreme Court In a de- 
claratory judgment action by two archi- 
tects, the Court held unconstitutional a 
New York statute disqualifying from con- 
tracting with public authorities any per- 
son who refused to waive immunity or 
to testify in connection with transactions 
with the state. The Court also struck down 
a statute requiring that public contracts 
contain provisions cancelling existing con- 
tracts of, and disqualifying for five years, 
persons who refused to testify or to waive 
immunity. In a unanimous decision, the 
Court held that the threat of loss of con- 
tracts constituted a substantial economic 
sanction and, as such, was a form of com- 
pulsion violative of the Fifth Amendment 
privilege against self-incrimination. In so 
holding, the Court rejected the conten- 
tion that the state had an overriding inter- 
est in interrogating its contractors and em- 
ployees about job performance. The state, 
said the Court, could legitimately compel 
the testimony it needed by according the 
witnesses use immunity. In a concurring 
opinion, Justice Brennan, joined by Jus- 
tices Douglas and Marshall, observed that 
transactional rather than use immunity 
was required to satisfy the privilege 
against self-incrimination. Lefkowitz v. 
Turley, 94 S. Ct. 316 (1973), 10 CLB 254. 


Court of Appeals, 3d Cir. The govern- 
ment conducted illegal wiretaps against 
X which were concluded in 1965. In 1972 
and 1973, it conducted legal wiretaps 
against X. Despite a grant of immunity, 
X refused to answer grand jury ques- 
tions, all of which related to specific 
events which occurred during the period 
of legal surveillance. On appeal from 
conviction for civil contempt, X asserted 
that the district court’s determination that 
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the propounded questions proceeded from 
a basis independent of the illegal wire- 
taps must be reversed because the judge 
refused to review in camera the illegal 
material to determine whether a causal 
connection existed between the illegal 
taps and the grand jury questions. 

Held, in sustaining conviction, that 
necessity for in camera inspection is 
within the discretion of the district court. 
There is no abuse of discretion where the 
weight of the evidence establishes “an 
independent basis . . . to permit a ruling 
without a review of the illegal material.” 
Furthermore, said the court, “the govern- 
ment’s proof need not preclude every pos- 
sibility of taint... . Only the possibility 
of a causal connection between the illegal 
taps and the questions has been demon- 
strated.” The evidence indicated that any 
taint which might have existed was “in 
all likelihood sufficiently attenuated.” In re 
Grand Jury Investigation, 496 F.2d 1013 
(1973), 10 CLB 2852. 


Colorado That deputy sheriffs appointed 
to serve as special investigators for grand 
jury investigating defendant not only par- 
ticipated in the questioning of witnesses 
and the defendant, but also commented 
to grand jury during the interrogation 
(thereby in effect testifying without oath 
as to their versions of the transactions 
under enquiry) were sufficient grounds to 
dismiss indictments. While “mere pres- 
ence” of investigators may not, in and of 
itself, be sufficient to invalidate the in- 
dictment in a case unless more than “mere 
presence” is shown, the circumstances of 
the case were inconsistent with due 
process. People v. Lewis, 516 P.2d 416 
(1973), 10 CLB 358. 


§ 33.63. —%Indictment and information 

Court of Appeals, 8th Cir. Absent a 
showing that the grand jury was misled 
into believing that federal agent’s hearsay 
testimony (concerning alleged forgery and 
uttering of United States Treasury checks) 
was firsthand knowledge of all he related, 
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the fact that the government wholly re- 
lied on hearsay, rather than readily avail- 
able firsthand testimony, would not serve 
as ground for attack upon the subsequent 
indictment. While this circuit has not 
adopted the rule of the Second Circuit 
against “excessive” use of hearsay as 
“tending to destroy the protection against 
unwarranted prosecution which ought to 
be afforded by a grand jury,” the instant 
holding would not be inconsistent with 
that rule. Even in the Second Circuit, the 
rule remained that indictments obtained 
upon the basis of hearsay evidence, even 
though direct testimony was available, 
will not be dismissed “unless it appears 
that dismissal is required to protect the 
integrity of the judicial process.” In the 
instant case, there was no claim and no 
evidence that the grand jury was misled. 
“Absent such a circumstance, indictments 
are not open to attack on the grounds that 
mere hearsay was used before the grand 
jury.” United States v. Powers, 482 F.2d 
941 (1973), 10 CLB 186. 


§ 33.70. —Subpoenas 

Court of Appeals, D.C. Cir. In affirming 
the district court order requiring the Pres- 
ident to produce certain tapes listed in a 
subpoena for in camera inspection and 
possible airing before the Watergate 
grand jury, the District of Columbia Court 
of Appeals rejected the President’s prof- 
fered defenses of executive immunity and 
executive privilege. 

Responding to the “executive immun- 
ity” claim that the President was “ab- 
solutely immune” from court compulsory 
process while in office — the appeals panel 
wrote: 


“The Constitution makes no mention of 
special presidential immunities. Indeed, 
the Executive Branch generally is af- 
forded none. This silence cannot be 
ascribed to oversight. James Madison 
raised the question of Executive privi- 
leges during the Constitutional Conven- 
tion, and Senators and Representatives 
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enjoy an express, if limited, immunity 
from arrest, and an express privilege 
from inquiry concerning ‘Speech and 
Debate’ on the floors of Congress. Lack- 
ing textual support, counsel for the 
President nonetheless would have us 
infer immunity from the President’s 
political mandate, or from his vulner- 
ability to impeachment, or from his 
broad discretionary powers. These are 
invitations to refashion the Constitu- 
tion, and we reject them.” 


The court then examined the “execu- 
tive privilege” claim and determined that 
the President did not have an absolute 
privilege to refuse disclosure of presiden- 
tial communications in all cases, since the 
court, and not the executive, was consti- 
tutionally empowered to decide the outer 
limits of that privilege. 

Acknowledging that presidential com- 
munications with advisers and subordin- 
ates are presumptively privileged, the 
court used the balancing test — the claim 
of privilege weighed against the public 
interest and necessity in the grand jury’s 
showing of need —and ruled that “this 
presumption of privilege premised on the 
public interest in confidentiality must fail 
in the face of the uniquely powerful show- 
ing by the Special Prosecutor in this case.” 
Nixon v. Sirica, 487 F.2d 700 (1973), 10 
CLB 448. 


§ 33.72. —Privilege against self- 

incrimination (See also § 23.85.) 
United States Supreme Court See Bellis 
v. United States, 94 §. Ct. 2179 (1974), 10 
CLB 750, CLD § 23.92. 


§ 33.73. —Iimmunity (See § 54.69.) 

Court of Appeals, D.C. Cir. A juvenile 
was found in civil contempt for refusing 
to answer questions before a federal 
grand jury investigating interstate prosti- 
tution after a grant of immunity under 18 
U.S.C. § 6002. She contended on appeal 
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that the statutory grant of immunity “in 
any criminal case” was not coextensive 
with the scope of the Fifth Amendment 
privilege against self-incrimination be- 
cause “it does not extend to juvenile 
delinquency proceedings which are non- 
criminal.” Rejecting defendant’s conten- 
tion and affirming the judgment of con- 
tempt, the court noted that the language 
of the statute —“in any criminal case” — 
tracked the language of the Fifth Amend- 
ment. 


“Since the protection of the Fifth 
Amendment extends to proceedings in 
the juvenile court [In re Gault, 387 U.S. 
1, 87 S. Ct. 1428 (1967)], we think the 
immunity granted by the identical lan- 
guage in the statute also extends to 
such proceedings and we so hold. In 
other words, the protection of the 
statute and that of the Fifth Amend- 
ment are coextensive,” 


and, therefore, a juvenile could be com- 
pelled to testify before the grand jury. 
In re Grand Jury Proceedings, 491 F.2d 
42 (1974), 10 CLB 547. 


§ 33.77. —Defendant’s right to transcript 
Florida Recordation of grand jury min- 
utes is not constitutionally required, nor 
mandated by state law absent specific 
provision to that effect. Failure to record 
may, however, be found to have contra- 
vened the constitutional rights of an ac- 
cused where a defendant has come forth 
with evidence of bad faith, or of arbitrary 
prosecutorial behavior, or has a viable 
need for grand jury testimony. Such a 
need was not established by a defense 
assertion of discrepancies between unre- 
corded testimony taken before the state’s 
attorney and disposition testimony of cer- 
tain witnesses. Recordation would seem 
to be the better practice, however, and 
any request for it should be given great 
weight. State v. McArthur, 296 So. 2d 97 
(Fla. App. 1974), 10 CLB 851. 
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B. PRETRIAL PROCEEDINGS 


PRETRIAL MOTIONS 


§ 34.20. Motions addressed to indictment 
or information—sufficiency of 
indictment 

Alaska Where defendant was charged 

with sodomy by means of forcible oral 

copulation, but oral copulation had been 
removed from purview of sodomy statute, 
the charge would be construed as a “mis- 
nomer,” and case would be remanded for 
trial as an assault and battery, sufficient 
facts having been set forth to constitute 
that offense. State v. Spencer, 514 P.2d 
14 (1973), 10 CLB 190. 


Georgia Defendant unsuccessfully moved 
to quash an indictment because it alleged 
two counts of assault with intent to rape 
two persons and one count of rape of 
another person. Since the indictment did 
not allege continuity of purpose and in- 
tent, thus making the counts part of a 
general plan or scheme, defendant as- 
serted that the indictment put his char- 
acter in evidence and was intended to 
inflame and prejudice the jurors. 

Held, on appeal from conviction, that 
offenses of a similar nature, and of the 
same class or species, as here, may prop- 
erly be joined in different counts in a 
single indictment without reference to a 
general plan or scheme. Further, under 
Georgia law, rape includes the lesser of- 
fense of assault with intent to rape. 

The court subsequently denied a mo- 
tion for rehearing on the ground that the 
‘ motion to quash the indictment had been 
inappropriate and that defendant should 
have proceeded by motion to sever. Wing- 
field v. State, 200 S.E.2d 708 (1973), 10 
CLB 358. 


Missouri Indictment charging a judge 
with willful neglect of official duties was 
properly dismissed as insufficient where 
it did not allege or charge corruption or 
improper motive, even though the per- 
tinent statute contained no requirement 
of malice, fraud, or corruption. The 
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statute, the court held, does not prescribe 
the conduct or acts of a public officer 
that amounts to a crime, and there was 
no indication that the legislature intended 
the statute to apply criminal sanctions for 
the violation of court rules, particularly 
where neither malice nor unlawful motive 
is alleged. State v. Young, 504 S.W.2d 
672 (Mo. App. 1974), 10 CLB 561. 


New York Where indictment of defen- 
dant for assault with intent to prevent a 
police officer from performing a lawful 
duty recited that at time of assault, the 
officer was “processing” the defendant 
“for a violation of Section 265.05 of the 
Penal Law,” motion to retract said por- 
tion of the indictment would not be 
granted, although it referred to an arrest 
on another charge. Rationale was that the 
indictment would otherwise be defective 
as failing to comply with the statutory re- 
quirement that a defendant be apprised 
by “plain and concise factual statement 

. of the conduct which is the subject 
of the accusation.” People v. Killian, 344 
N.Y.S.2d 814 (Nassau County Ct. 1973), 
9 CLB 837. 


Rhode Island Defendant filed a plea in 
abatement to a charge of shoplifting on 
the ground that the complaint was defec- 
tive because its issuance was based on 
hearsay and on information supplied by 
an informant whose reliability had not 
been ascertained. The state responded 
with a demurrer in which it alleged that 
defendant’s plea failed to set forth suf- 
ficient facts to justify an abatement. De- 
fendant countered by asserting that, by 
the act of demurring to his plea, the state 
had effectively admitted the truth of his 
allegations and that there was no prob- 
able cause for his arrest. 

Held, the demurrer to the plea in abate- 
ment did not constitute a concession as 
to the lack of probable cause for the ar- 
rest warrant. While it is true that a 
demurrer admits the truth of all facts 
well-pleaded, this admission is “for the 
sole purpose of determining their legal 
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sufficiency” and is not an absolute admis- 
sion of any fact. State v. Hampton, 319 
A.2d 364 (1974), 10 CLB 755. 


8 34.23. —Dismissing indictment 

Court of Appeals, 7th Cir. A sold a fire- 
arm he had received in interstate com- 
merce to B, who resold it to C, from 
whom it was stolen by defendant, a con- 
victed felon. The district court dismissed 
an indictment charging that defendant, a 
convicted felon, had received a firearm 
“in commerce and affecting commerce,” 
in violation of 18 U.S.C. App. § 1202(a), 
on the ground that the requisite nexus 
between interstate commerce and defen- 
dant’s possession was absent. The gov- 
ernment appealed. 

The appeal raised two questions: (1) 
whether, since the dismissal was based 
on facts not set forth in the indictment, 
the order was appealable; and ( 2) 
whether, since defendant’s possession of 
the firearm was unrelated to its earlier 
interstate shipment, the indictment 
charged an offense. 

The Seventh Circuit, reversing the dis- 
missal, held that the order was subject to 
appellate review, even though it was 
based upon facts not set forth in the 
indictment, where the issue was not the 
merits of an affirmative defense (thus 
constituting an effective prior “acquittal” 
under the double jeopardy clause), but 
the sufficiency of the government’s 
charge. The court further held that, 
since the “jurisdictional fact” of connec- 
tion with interstate commerce was alleged 
in the indictment, the dismissal was im- 
proper. United States v. Walker, 489 F.2d 
1353 (1973), 10 CLB 553. 


§ 34.25. —Sufficiency and legality of 
evidence before grand jury 
District of Columbia Because of the 
youth of defendant, a federal district 
court indictment for carnal knowledge 
was dismissed and the matter transferred 
to the D.C. Family Division of the Supe- 
rior Court. A superior court grand jury 
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returned an indictment for forcible rape 
as well as carnal knowledge, basing its 
action exclusively upon a reading of the 
transcript of the sworn testimony before 
the earlier grand jury and the victim's 
written statement which had been adopted 
before the earlier grand jury. The trial 
judge dismissed the indictment on the 
ground that under the circumstances the 
grand jury had acted not only upon hear- 
say but upon “double hearsay.” The judge, 
in further support of his dismissal, stated: 
“On the critical issue of whether force was 
used in this offense, there was no sworn 
testimony before the District Court grand 
jury because the issue of force was never 
presented to that grand jury. ... Under 
the circumstances, neither grand jury had 
an opportunity for examination of a wit- 
ness on the critical issue of force. .. .” 

Held, in reversing dismissal, that an 
indictment may not be dismissed because 
it is based exclusively on a transcript of 
sworn testimony before a grand jury. 
Costello v. United States, 350 U.S. 359 
(1956). 

The court found that since the first 
grand jury was not limited as to the 
issues or evidence presented before it, and 
since the victim’s statement, affirmed 
under oath, recited details of forcible acts 
of rape, the trial court’s observation that 
the testimony before the first grand jury 
was limited to the carnal knowledge 
charge was “incorrect as well as irrele- 
vant.” United States v. Wagoner, 313 
A.2d 719 (D.C. Ct. App. 1974), 10 CLB 
454. 


§ 35.15. Discovery—statements of 
witnesses 

Court of Appeals, 10th Cir. United States 
Attorney's notes of extensive, trial-prep- 
aration interview with cooperative accom- 
plice were not rendered a producible 
“statement” within the meaning of Jencks 
Act simply by virtue of fact that several 
answers given by witness were read back 
to him for verification. Although the court 
recognized that there was no “work prod- 
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uct exception as such” to the provision 
allowing defendants to review material 
which could be regarded as statements 
for the purpose of impeachment, “the 
courts have been reluctant to treat attor- 
ney’s notes” as falling within the statute. 
United States v. Smaldone, 484 F.2d 311 
(1973), 10 CLB 258. 


§ 35.30. —Identity of informants 

Court of Appeals, 8th Cir. Where paid 
government informant was an active par- 
ticipant in alleged crime of possession of 
narcotics, and the prosecution did not 
plan to call him to the stand and did not 
disclose his name and address, the pros- 
ecution owed a duty to make every rea- 
sonable effort to locate informant. The 
informant should be made available to the 
defendant to interview for use as a wit- 
ness, if desired. In the instant case, the 
trial court had denied motions for disclo- 
sure of name and address of informant 
and his production for pretrial interview. 
Said the appellate court, “We think it 
clear from the cases decided since [Ro- 
viaro v. United States, 353 U.S. 53 (1957)], 
that where the witness is an active par- 
ticipant or witness to the offense charged, 
disclosure will almost always be material 
to the accused’s defense.” Case would be 
remanded to determine possible prejudice. 
United States v. Barnes, 486 F.2d 776 
(1973), 10 CLB 250. 


8 35.50. —Records, films, tape 
recordings, etc. 

Louisiana Conversations of defendants 
containing inculpatory statements, re- 
corded on tape, were subject to pretrial 
inspection. The prosecution contended 
that it only intended to have the police 
officer, who made the recordings, testify 
as to what he overheard on the receiver; 
and therefore, the evidence was to be 
considered as merely pertaining to an oral 
confession. State v. Bendo, 281 So. 2d 
106 (1973), 10 CLB 103. 


§ 35.57. —Material not subject to 
disclosure 

Court of Appeals, D.C. Cir. Defense 
counsel employed an investigator to in- 
terview possible witnesses. The investi- 
gator sent to counsel a report consisting 
of summaries of the interviews, including 
one with defendant’s alibi witness. At the 
trial, the investigator's testimony was 
wholly unrelated to that of the alibi wit- 
ness. Nevertheless, at commencement of 
cross-examination of the investigator, the 
court, over objection, granted the pros- 
ecutor’s motion to turn over to him the 
entire report of the investigator, including 
material which compromised the testi- 
mony of the alibi witness. 

Reversing conviction on appeal, the 
court rejected what it described as the 
government's attempt to write into the 
common law a rule which would have the 
effect of extending the Jencks Act (18 
U.S.C. § 3500) disclosure principle to 
cover the defense as well as the prosecu- 
tion. Not only would this be an unwar- 
ranted interference with the congres- 
sional intent in enacting the legislation, 
but it would als. run counter to the Fifth 
Amendment's provision that the defense 
cannot be required to turn over evidence 
favorable to the prosecution. “In criminal 
cases then,” said the court, “discovery 
must inevitably remain basically a one- 
way street.” United States v. Wright, 489 
F.2d 1181 (1973), 10 CLB 549. 


Pennsylvania Where, pursuant to statute, 
defendant served a pretrial notice of alibi, 
the trial court’s refusal to grant defen- 
dant’s request for reciprocal discovery of 
names and addresses of witnesses whom 
the Commonwealth planned to produce to 
place him at the scene of the crime, de- 
prived defendant of due process and was 
reversible error. This refusal could not 
constitute harmless error beyond a rea- 
sonable doubt since the placing of defen- 
dant at the scene of the crime was essen- 
tial to the Commonwealth’s case. Had he 
been afforded discovery, said the court, 
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defendant would have had the oppor- 
tunity to better prepare for cross-examina- 
tion. Commonwealth v. Jackson, 319 A.2d 
161 (1974), 10 CLB 755. 


§ 36.00. Severance 

Court of Appeals, 5th Cir. Although co- 
defendants’ affidavit in support of defen- 
dant’s motion for severance of trial in- 
dicated that codefendants would testify 
at defendant’s trial provided that they 
were tried separately, the trial court did 
not abuse its discretion in refusing to 
grant severance where there was a 
failure to show why the codefendants 
would be willing to testify at a separate 
trial but not in joint one. “The usual rea- 
son for such a strategy is inconsistent or 
antagonistic defenses. ... No such show- 
ing was made to the trial judge.” United 
States v. Burke, 495 F.2d 1226 (1974), 10 
CLB 753. 


GUILTY PLEAS 


(also nolo contendere) 


§ 37.00. Plea bargaining 

“The Agnew Case: Policy, Prosecution 
and Plea Bargaining,” by Jack M. Kress, 
10 CLB 80 (1974). 


“The Agnew Plea Bargain,” by Donald J. 
Newman, 10 CLB 85 (1974). 


“Guilty Pleas: Weak Links in the ‘Broken 
Chain,” by Neil H. Cogan, 10 CLB 149 
(1974). 


Court of Appeals, 5th Cir. A cocon- 
spirator approached the prosecution and 
indicated that she wished to testify for 
the government. Three months later, at 
a subsequent meeting, the government 
offered to allow her to plead guilty to one 
count of the indictment and to waive the 
remaining counts at time of pleading. As- 
sertedly, the government did not at said 
meeting offer to make any recommenda- 
tions whatsoever as to sentencing; nor 
was there any discussion of her prior offer 
to testify. One week prior to trial, the 
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other defendants were notified that she 
had pled guilty to one count of the indict- 
ment and that she would be a government 
witness at trial. During the trial, the co- 
conspirator stated on the stand that she 
had been promised nothing in exchange 
for either her plea of guilty or for her 
agreement to testify at the trial. In a pro- 
ceeding subsequent to the conviction of 
the other defendants, the government's 
attorney testified that he presently in- 
tended to obtain dismissal of the remain- 
ing counts against her. 

Held, the above circumstances did not 
demonstrate the existence of an agree- 
ment to avoid prosecution or to plead 
guilty in exchange for her testimony. 
Rather, it indicated the accepted and 
classic pattern of plea bargaining where- 
by the inducement for the plea is found 
in the reduction of the offense. Accord- 
ingly, the trial court did not err in deny- 
ing defendants’ motions for new trial on 
the ground of newly discovered evidence. 
United States v. Cawley, 481 F.2d 702 
(1973), 10 CLB 94. 


§ 37.01. Plea of nolo contendere or 

non vult 

Court of Appeals, 5th Cir. Following the 
district court’s denial of defendant’s mo- 
tion to suppress evidence as part of an 
illegal search and seizure, defendants, 
who had pleaded not guilty, entered into 
a stipulation with the government admit- 
ting in detail all the facts necessary to 
support a finding of guilt of the charges 
contained in the indictment. The purpose 
of this procedure, as stated in the stipula- 
tion, was “to protect their [defendants’] 
respective right to appeal the Trial 
Court’s ruling on their motion to suppress. 
At the same time, . . . defendants do not 
desire to unnecessarily prolong the pro- 
ceedings.” They were found guilty, and 
they appealed. 

The Fifth Circuit, in considering the 
threshold issue of jurisdiction, held that, 
even assuming that the _ stipulation 
amounted to “a nolo contendere plea in 
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effect,” the court was not precluded from 
exercising its jurisdiction on the merits of 
the case. (The court, in a prior case, had 
criticized the use of “conditional” guilty 
pleas or “conditional” nolo contendere 
pleas as requiring the court to play an 
“appellate guessing game” of determining 
whether a ruling on the suppression order 
adverse to that made by the district court 
would actually result in a different dis- 
position of the case on remand.) In the 
instant case, however, the problem of a 
“but for” guessing game did not arise 
since the court had before it, as the result 
of the complete hearing on the suppres- 
sion issue and the stipulation as to the 
truth of the facts critical to determination 
of guilt, all “the vital facts which are 
needed to determine the validity vel non 
of the district court’s ruling on the mo- 
tion to suppress as well as its finding of 
guilt.” United States v. Mendoza, 491 
F.2d 534 (1974), 10 CLB 670. 

§ 37.10. Procedure to be followed by 
trial court in determining 
whether plea should be 
accepted—general duty to 
advise defendant 

Court of Appeals, 5th Cir. Failure of 
record of state court to show that, prior 
to acceptance of guilty plea, defendant 
was specifically advised of his right to 
trial by jury, his privilege against self- 
incrimination, and his right to confront his 
accusers, did not render such plea con- 
stitutionally infirm under the standards of 
Boykin v. Alabama, 395 U.S. 238 (1969), 
and petition for writ of habeas corpus 
would be denied. This holding was con- 
sistent with position taken in several other 
circuits. Lockett v. Henderson, 484 F.2d 
62 (1973), 10 CLB 186. 


§ 37.20. —Duty to advise defendant of 
possible sentence 

Court of Appeals, 3d Cir. Where defense 

attorney, apparently with acquiesence of 

court, misinformed defendant entering a 

guilty plea by seriously overstating the 
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maximum penalty which could be im- 
posed, the guilty plea must be vacated 
regardless of actual sentence. It could not 
be said that the plea was entered volun- 
tarily since the prejudice resulting is not 
measured by the severity or leniency of 
the sentence, but, as stated in Berry v. 
United States, 412 F.2d at 191, “inheres 
when an accused pleads guilty, thus con- 
victing himself of the criminal offense, 
without understanding the significance or 
consequences of his action.” Kelsey v. 
United States, 484 F.2d 1198 (1973), 10 
CLB 258. 


Court of Appeals, 5th Cir. A state trial 
court is not constitutionally required, 
prior to acceptance of guilty plea, to warn 
a defendant that he will be sentenced to 
a term of imprisonment “without benefit 
of parole.” LeBlanc v. Henderson, 478 
F.2d 481 (1973), 9 CLB 830. 


§ 37.50. Involuntariness of plea—threats 
New York The day before defendant's 
felony case was set for trial, the prosecu- 
tor offered to allow him to plead guilty to 
a lesser charge provided, however, that 
he withdraw all motions, which included 
his motion for dismissal of the indictment 
for deprivation of a speedy trial. That 
motion, based upon a_ fifty-one-month 
span between the filing of the felony in- 
formation and the time of trial, was not 
returnable until three days later. The 
offer was made contingent upon his im- 
mediate acceptance, or else the “deal was 
off.” Held, defendant's waiver of his right 
to a speedy trial had been impermissibly 
coerced by the prosecutor's “high-handed” 
conduct, particularly since defendant had 
not been given “ample opportunity to 
weigh the relative merits of the plea 
offered against the hazards of a trial.” 
Even after taking into consideration the 
“inescapable element of coerciveness in- 
herent in all plea bargaining,” the defen- 
dant’s plea was clearly the result of undue 
pressure. Conviction was reversed and 
indictment dismissed. People v. White, 
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32 N.Y.2d 393, 298 N.E.2d 659 (1973), 9 
CLB 839, 840. 


§ 37.70. Motion to withdraw or set aside 
guilty plea—prior to the 
imposition of sentence 

Court of Appeals, 3d Cir. The question 

before the court was whether the district 

court had the power to rescind its order 
entered through mistake or “improvi- 
dence” because it failed to hold a govern- 
ment-requested hearing prior to granting 
defendant’s motion for withdrawal of his 
guilty plea. The Federal Rules of Crim- 
inal Procedure, 18 U.S.C., make no pro- 
vision for rehearing and modifying or 
setting aside an order entered through 
mistake. However, F.R. Crim. P. 57(b) 
provides: “If no procedure is specifically 
prescribed by the rule, the court may pro- 
ceed in any lawful manner not inconsis- 
tent with these rules or with any applic- 
able statute.” In short, said the court, 


“the power to grant relief from erroneous 
interlocutory orders, exercised in justice 
and good conscience, has long been recog- 


nized as within the plenary power of 
courts until entry of final judgment.” Not- 
ing the absence of cases construing the 
criminal rules, the court looked for guid- 
ance to the cases construing the Federal 
Rules of Civil Procedure and found the 
same principle applicable: “so long as 
the district court has jurisdiction over 
the case, it possesses inherent power over 
interlocutory orders, and can reconsider 
them when it is consonant with justice 
to do so.” United States v. Jerry, 487 F.2d 
600 (1973), 10 CLB 447. 


§ 37.80. —Grounds 

Court of Appeals, 9th Cir. Subsequent to 
defendant's conviction on a plea of guilty 
for possession with intent to distribute 
hashish oil, defendant learned that the 
government informant in the case was not 
X, as he believed, but was Y. He moved 
to set aside the guilty plea on the ground 
that had he known that Y was the govern- 
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ment’s informant, he would have had a 
good defense on the theory of entrapment. 
Held, denial of the motion was not an 
abuse of discretion under the circum- 
stances of the case and in the light of de- 
fense counsel’s failure to move for discov- 
ery of the identity of the informant. 
United States v. Pearson, 483 F.2d 809 
(1973), 10 CLB 187. 


§ 40.15. Guilty plea as waiver of all 
prior nonjurisdictional defects 

Minnesota Defendant, who had _at- 
tempted to cash a forged check, pleaded 
guilty in municipal court to the misde- 
meanor charge of displaying unlawful 
identification. Thereafter, he pleaded 
guilty in district court to the felony 
charge of aggravated forgery, receiving a 
stiff prison sentence. 


He appealed the latter conviction, 
mairiaining that both the conviction and 
sentence were invalid in the light of a 
state statute proscribing serialized pros- 
ecutions for offenses arising from the 
same conduct. The state contended that 
the guilty plea to the felony charge con- 
stituted a waiver of the right to raise the 
defense for the first time on appeal. 


Held, that the protection against mul- 
tiple prosecutions afforded by the statute 
might be, and in this instance, was, waived 
by the defendant’s failure to object to his 
prosecution in district court on the felony 
charge. The court cited an Eighth Cir- 
cuit opinion to the effect that constitu- 
tional immunity from double jeopardy is 
a personal defense which must be affir- 
matively pleaded at trial and is waived by 
a plea of guilty along with all nonjurisdic- 
tional defects, facts, and defenses. 


The court went on to hold, however, 
that the prohibition against double pun- 
ishment could not be waived. It there- 
fore vacated the misdemeanor sentence. 
State v. White, 219 N.W.2d 89 (1974), 10 
CLB 851. 
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C. THE TRIAL 


§ 43.17. Physically restraining defendant 
Alabama Over objection, defendant, 
charged with robbing a police officer at 
gunpoint, was handcuffed during the 
course of the trial. Held, that during a 
trial, a prisoner should not be fettered, 
absent reasonable belief that restraint is 
necessary to prevent escape. However, 
considering the nature of defendant's 
crime, the threat to kill the officer during 
the commission, and the fact that defen- 
dant was a federal escapee, the trial judge 
did not abuse his discretion in apparently 
concluding that “he was presiding over 
the trial of a desperado” and that preven- 
tative measures were therefore in order. 
Martin v. State, 286 So. 2d 80 (Ala. Crim. 
App. 1973), 10 CLB 360. 


§ 43.20. Absence of defendant or his 
counsel 

United States Supreme Court Defen- 

dant’s contention that it was improper to 


continue his trial for sale of narcotics after 
he had voluntarily absented himself from 
the courtroom unless it be shown that he 
had been specifically warned that the 
trial court would proceed should he 
absent himself, was rejected as postulat- 
ing an “incredible” argument. “The right 
at issue is the right to be present,” and the 
right is effectively waived by a voluntary 
absence. Taylor v.United States, 94 S. Ct. 
194 (1973), 10 CLB 255. 


Court of Appeals, Ist Cir. Defendant 
left the courtroom during lunch recess of 
his trial and never returned. The follow- 
ing morning, the trial court denied de- 
fense counsel’s motion for a _ mistrial, 
found, after inquiry, that the absence was 
voluntary, and ordered the trial to pro- 
ceed. On appeal from his conviction, de- 
fendant contended that there could have 
been no valid waiver of his constitutional 
rights to confront witnesses against him 
and to testify unless he had been spe- 
cifically warned of the consequences of 
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his actions or otherwise knew them. Held, 
that the constitutional right involved was, 
in fact, the “right to be present.” It fol- 
lowed, consequently, that since defendant 
knew or should have known that he had 
a right to be present, his voluntary ab- 
sence was a waiver of that “known right.” 
United States v. Taylor, 478 F.2d 689 
(1973), 9 CLB 834. 


§ 43.35. Hearings and exceptions outside 
presence of jury 

Court of Appeals, 2d Cir. The failure of 
trial judge to examine preliminarily a 
tape recording to determine its audibility 
or the accuracy of the transcript before 
the tape was played to the jury was im- 
proper but was not, in itself, grounds for 
reversal. “The correct procedure would 
have been for the judge to have had the 
tape played out of the presence of the 
jury.” Proceeding in this manner would 
have enabled the judge to rule on all ob- 
jections, including the competence of the 
tapes, and would have permitted a com- 
parison of the transcripts with the tape. 
United States v. Bryant, 480 F.2d 785 
(1973), 10 CLB 105. 


§ 43.45. Right of jury trial 

Court of Appeals, 10th Cir. Historically, 
the Supreme Court has defined as “ser- 
ious” — and, therefore, able to be tried by 
jury — any offense which carries a max- 
imum penalty of more than six months’ 
imprisonment. Held, where cumulative 
penalties for petty offenses charged 
against a defendant may potentially ex- 
ceed six months, he is entitled to a trial 
by jury in instances where said offenses 
are closely related and arise out of the 
same acts. United States v. Potvin, 481 
F.2d 380 (1973), 10 CLB 97. 


§ 43.50. Right to waive jury trial 

Michigan Where record did not disclose 
written or oral waiver of jury, conviction 
would be reversed notwithstanding de- 
fendant’s failure to object to his nonjury 
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trial. Holding was based on statute pro- 
viding for written waivers and on con- 
stitutional rule of law of Boykin v. Ala- 
bama, 395 U.S. 238, 89 S. Ct. 1701 (1969), 
that a “waiver of the right to jury trial 
will not be presumed from a silent rec- 
ord.” (The court noted that, in the ab- 
sence of a statute, one charged with a 
serious crime cannot waive a right to jury 
trial except by pleading guilty.) People 
v. Edwards, 214 N.W.2d 909 (Mich. App. 
1974), 10 CLB 557. 


Texas Court's refusal to grant nonjury 
trial in narcotics felony case did not vio- 
late Fourteenth Amendment. “The argu- 
ment here advanced that due process in- 
sures the right to trial before the court 
without a jury is simply untenable.” Lin- 
coln v. State, 508 S.W.2d 635 (Tex. Crim. 
App. 1974), 10 CLB 755. 


§ 44.00. Conduct of trial judge—in 
general 

Georgia Where counsel for defendant 
announced that defendant would make an 
unsworn statement, instruction by the 
court to the defendant in the presence of 
the jury of his right to make an unsworn 
statement was not a comment on his 
failure to be sworn. “The mere fact that 
the jury is made aware that the defen- 
dant is making an unsworn statement does 
not result in reversible error.” Brinks v. 


State, 205 S.E.2d 247 (1974), 10 CLB 852. 


Michigan Mere fact that trial court told 
jury that if they were unable to reach a 
verdict within an hour, they would be 
taken to lunch at county expense but that 
it was necessary to limit the cost of this 
lunch did not constitute an unwarranted 
attempt to coerce the jury into reaching 
a verdict before lunch nor to convey idea 
to the jurors that they should hasten their 
deliberations. People v. Harley, 212 
N.W.2d 810 (Mich. App. 1973), 10 CLB 
359. 


§ 44.08. —Expressions of personal 
opinion 
Court of Appeals, 9th Cir. Defendant 
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repudiated a confession of bank robbery. 
In his charge to the jury, the district 
court judge, although telling jury that it 
was the sole and exclusive judge of the 
facts, stated: 


“[A]nyone who goes out and looks a 
bank over for the purpose of robbing 
it, and then admits that he robs it and 
then denies that he robbed it, I would 
conclude that he actually did rob it.” 


Held, that such judicial expressions of 
opinion as to guilt were reversible error in 
the absence of “exceptional cases.” Ex- 
ceptional cases do exist, as stated in 
United States v. Murdock, 290 U.S. 389 
(1933), “where upon the undisputed and 
admitted facts the defendant's voluntary 
conduct amounted to the commission of 
the crime defined by the statute.” In 
the absence, as here, of overwhelming 
evidence of guilt, the judge’s comments 
to jury may well have “tipped the scales 
against defendant, denying him the fair 
trial to which he was entitled.” United 
States v. Stephens, 486 F.2d 915 (1973), 
10 CLB 352. 


§ 44.20. —Commenis on the evidence 
Court of Appeals, 5th Cir., “If the trial 
judge comments on the evidence, as he 
has a right to do so, he should call atten- 
tion to the evidence in favor of as well as 
that against the accused.” Hostile man- 
ner of judge’s questioning required re- 
versal. United States v. Hoker, 483 F.2d 
359 (1973), 10 CLB 187. 


§ 44.72. —Granting severance during 
course of trial 

Court of Appeals, 5th Cir. While a sev- 
erance is not required in every situation 
where a codefendant has made a confes- 
sion implicating another (since it is often 
possible, for example, to delete the por- 
tions implicating defendant), it was an 
abuse of discretion to refuse to sever 
where codefendant’s theory of defense 
was completely antagonistic and preju- 
dicial to that of defendant. 
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Although the posture of the case at the 
pretrial stage warranted the conclusion 
that no abuse of discretion occurred in the 
denial of defendant’s motion at that point, 
the trial judge, nonetheless, had a “con- 
tinuing duty at all stages of the trial to 
grant a severance if prejudice” should ap- 
pear. Accordingly, failure to grant sever- 
ance was reversible error where the 
prejudicial situation predicted by defen- 
dant in pretrail motion clearly developed 
during the course of the trial, and “it 
became clear that the prejudice to [de- 
fendant] of defending at a joint trial... . 
outweighed any possible disruption in the 
judicial process which would result from 
having separate trials.” Conviction re- 
versed and case remanded for new trial. 
United States v. Johnson, 478 F.2d 1129 
(1973), 10 CLB 833. 


§ 44.77. —Other restrictions imposed 
upon defense 

Court of Appeals, 5th Cir. Defendant 
was alone in a borrowed car when he was 
arrested by border customs officials for 
possession of several pounds of mescaline 
sulfate. The alleged owner of the car was 
subpoenaed by the government and was 
identified as the owner by one of its wit- 
nesses. But she was not called by the gov- 
ernment as a witness. When defense 
counsel announced his intention of calling 
her to the stand, the trial court, at the 
suggestion of the government, examined 
her in chambers. Under questioning, she 
stated that she would like to see justice 
“happen here,” but that she didn’t want to 
incriminate herself. The court ruled that 
she would not be permitted to take the 
stand and instructed counsel not to make 
reference before the jury to her failure to 
testify. 

Defendant asserted, inter alia, that the 
court’s refusal to permit comment on this 
circumstance was error. Held, a witness’s 
refusal to testify may not be made known 
to the jury or commented on by defense 
counsel. United States v. Lacouture, 495 
F.2d 1237 (1974), 10 CLB 751. 
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§ 45.00. Conduct of prosecutor—in 
general 
New York Under cross-examination by 
the defense, a detective produced an 
“unusual occurrence report” which he 
had prepared as the result of defendant's 
arrest. The report contained an entry 
contradicting a portion of the detective’s 
testimony. Defense counsel failed to 
notice, however, that it also contained a 
notation that defendant was wanted in 
connection with a homicide. He offered 
the full report in evidence. Held, the 
prosecutor must be presumed to have 
known that the report contained incom- 
petent evidence. Moreover, his statement, 
“There is no objection. You can offer it in 
evidence,” apparently induced defense 
counsel to offer into evidence the report 
previously only marked for identification. 
Therefore, “in the interests of justice .. . 
its introduction into evidence should not 
be attributed to defendant.” Conviction 
reversed. People v. Donnelly, 344 N.Y.S. 
2d 726 (App. Div. 1973), 9 CLB 837. 
§ 45.07. —Improper questioning of 
witness 
Court of Appeals, 2d Cir. During cross- 
examination of defendant, accused of im- 
porting marijuana into United States, 
question whether defendant had card 
with the name of a “criminal law firm” 
headed by his present counsel, although 
employing an “invidious term,” did not 
require a mistrial. The court sustained the 
objection and directed jury to ignore any 
inferences from the question. United 
States v. LaFroscia, 485 F.2d 457 (1973), 
10 CLB 355. 


Michigan Notwithstanding absence of de- 
fense objection or of a showing of “man- 
ifest injustice,” prosecutor's questions on 
cross-examination as to whether defen- 
dant believed in “the Supreme Being,” 
and whether he would “tell a falsehood 
to get out of this crime,” constituted re- 
versible error under a Michigan statute 
which proscribed questioning in relation 
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to “opinions on the subject of religion.” 
People v. Hall, 215 N.W.2d 166 (1974), 
10 CLB 558. 


West Virginia It was improper for the 
prosecutor, on rebuttal, to call a defense 
witness who had been subpoenaed but 
who did not testify, and ask, “Why 
have you not testified for the defense?” 
This was not relevant to the charge of 
possession and delivery of heroin and the 
witness's answer, “I have been arrested 
and confined in the county jail,” could 
only serve to prejudice the jury. State v. 
Wilson, 202 S.E.2d 828 (1974), 10 CLB 
678. 


$ 45.10. —Comments made during 
opening statement 

Louisiana Prosecutor’s opening remark 
in rape case that prior to rape, black 
defendant had told white victim that he 
wanted to get even with white people 
because they had been taking advantage 
of colored people, was prejudicial error. 
State v. Jones, 283 So. 2d 476 (1973), 10 
CLB 193. 


Oregon Kidnapping in the first degree 
occurs, among other specifically enumer- 
ated instances, where the purpose is to 
“terrorize the victim or another person.” 
Defendant's motion to dismiss at the con- 
clusion of the prosecutor’s opening state- 
ment on the ground that the prosecutor 
did not, in the course of his remarks, 
tell the jury that the state was going to 
prove that the purpose of the abduction 
was to “terrorize the mother” was prop- 
erly rejected. An opening statement is not 
intended to take the place of a complaint 
or other pleading, and the completeness 
of the opening is within the prosecutor's 
discretion. State v. Keaton, 516 P.2d 490 
(Ore. App. 1973), 10 CLB 361. 


§ 45.20. —Comments made during 
summation—in general 

Court of Appeals, D.C. Cir. The court 

held that, notwithstanding the courtroom 
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antics of the defendant, necessitating at 
one point his removal from the courtroom, 
it was error to permit the prosecutor to 
tell the jury it could take into considera- 
tion the demeanor of the defendant, 
where defendant had not, in fact, taken 
the stand. A defendant’s courtroom be- 
havior off the stand could not in any sense 
be legally relevant to his guilt or inno- 
cence. 


“What the jury may infer, given no 
help from the court, is one thing. What 
it may infer when the court in effect 
tells it that the courtroom behavior of 
the accused constitutes evidence against 
him is something altogether different.” 


United States v. Wright, 489 F.2d 1181 
(1973), 10 CLB 548. 


Michigan During cross-examination, de- 
fendant referred to herself as a “junkie.” 
Prosecutor seized upon this characteriza- 
tion to tell the jury that defendant was “a 
junkie, a person who is going out and 
selling narcotics, in this case, heroin.” 
Held prosecutor’s argument contained “a 
prejudicial purpose, inflamed the jury, 
and sought defendant’s conviction by in- 
nuendo. Finding that this . . . conduct 
created a miscarriage of justice, we re- 
verse defendant's conviction” for sale of 
narcotics. People v. Jones, 210 N.W.2d 
396 (Mich. App. 1973), 10 CLB 193. 


Texas Prosecutor's attempt in closing 
argument to state what defendant’s wife, 
the murder victim, “would have testified 
to had she been alive and present,” while 
improper, did not constitute reversible 
error where the argument contained only 
evidence which had been brought out in 
previous testimony, including that of de- 
fendant. “A jury argument must either be 
extreme or manifestly improper, or inject 
new and harmful facts to be reversible.” 
Minter v. State, 505 §.W.2d 581 (Tex. 
Crim. App. 1974), 10 CLB 679. 


Texas Where it had been brought out at 
trial that both defendant and his sole 
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witness were convicted felons, prosecu- 
tors comment during closing argument 
that “criminals have ethics” was appar- 
ently referring to fact that defendant and 
his witness were convicted felons and 
would therefore testify for each other. 
State had right to comment on credibility 
of witness. After objection, argument was 
not pursued. There was no error. Buck 
v. State, 503 S.W.2d 588 (Tex. Crim. App. 
1974), 10 CLB 458. 


§ 45.22. —Comment as to punishment 

Oklahoma Sentence would be reduced 
where, during penalty phase of two-stage 
trial, the trial court, over defense objec- 
tion, instructed the jury upon, and per- 
mitted prosecutor to comment on good- 
time credits. Baker v. State, 514 P.2d 943 
(Okla. Crim. App. 1973), 10 CLB 261. 


§ 45.25. —Comment on defendant's 
failure to testify 

Indiana Prosecutor’s closing remark to 
jury that “there’s been nothing to contra- 
dict the testimony of the Sheriff's Depart- 
ment regarding those keys” would not be 
construed as a direct comment upon de- 
fendant’s failure to take the stand. The 
comment was addressed “only to the 
proposition that one facet of the State’s 
evidence had not been contradicted.” .The 
court noted that “to take a contrary posi- 
tion would be to hold that whenever a 
defendant fails to take the witness stand, 
the prosecuting attorney would be re- 
quired to delete the word ‘uncontradicted’ 
from his vocabulary.” Crane v. State, 299 
N.E.2d 877 (Ind. App. 1973), 10 CLB 100. 


New Jersey During his opening state- 
ment to the jury, defense counsel re- 
marked that the commencing trial was 
the defendant's first opportunity to pre- 
sent his defense. At this point, the pros- 
ecutor interrupted with the observation 
that defendant “had the opportunity, if he 
so desired, to appear before the grand 
jury and give testimony.” Defense coun- 
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sel attempted to counter the remark, but 
failed to move for a mistrial. 

Reversing the conviction on other 
grounds, the court held that the pros- 
ecutor’s statement constituted plain error 
since it was “tantamount to a denial of 
the right of a defendant to remain silent.” 
State v. Spano, 64 N.J. 566, 319 A.2d 217 
(1974), 10 CLB 758. 


§ 45.30. —Comment on failure of 

defense to call certain witnesses 
Court of Appeals, 6th Cir. At close of 
defendant’s case, the prosecutor, out of 
the presence of the jury, asked for a rul- 
ing permitting him to comment in closing 
argument on defendant's failure to call 
four of his listed prospective witnesses to 
testify. The trial court, in granting the 
request over defense objection, failed to 
inquire as to the reasons why the wit- 
nesses were not called or what their tes- 
timony might be. 

Conviction was reversed on the ground 
that the trial court had not met its obliga- 
tion to strictly apply the two-part rule 
that (1) the witnesses must be peculiarly 
within the control or power of the party 
to produce, and (2) it must be determined 
that their testimony would elucidate the 
transaction. 

In determining “control,” there must be 
taken into account both practical and 
physical considerations, such as the re- 
lationship of a witness to that party. In 
the instant case, all four witnesses were 
present in the courtroom and, further- 
more, there was no indication or finding 
of the existence of any special relation- 
ship. Since the trial court had failed to 
inquire into the probable testimony of the 
four uncalled witnesses, it was in no posi- 
tion to draw conclusions which would 
justify an adverse inference surrounding 
the failure of the defense to call them to 
testify. The resultant prejudice from the 
improperly permitted comments was 
compounded by the circumstantial nature 
of the evidence against the defendant. 
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United States v. Blakemore, 489 F.2d 
193 (1973), 10 CLB 552. 


Pennsylvania Where state had a non- 
waivable rule that one spouse could not 
testify against another, it was reversible 
error for trial court in a homicide case to 
permit prosecution to argue that jury 
could draw an adverse inference from de- 
fendant’s failure to call his wife as a 
witness. Cormmonwealth v. Moore, 309 A. 
2d 569 (1973), 10 CLB 191. 


§ 45.35. —Improper expression of 
opinion 

Georgia Portions of district attorney’s 
closing argument were so prejudicial that 
the court erred in refusing to admonish 
him and in overruling motions for mistrial. 
Particularly objectionable was the follow- 
ing personal reference to defense counsel: 


“What is he trying to do — because he 
is a good lawyer and a good friend of 
mine —he knows he doesn’t have any 
merits on this case and he is just trying 
to confuse you.” Said the court: “As it 


is improper for a district attorney to 
urge his personal belief as to a defen- 


dant’s guilt . . . it is similarly wrong 
for the prosecuting attorney represent- 
ing the majesty of the state to comment 
that opposing counsel knows the defen- 
dant to be guilty or knows his client’s 
case is not meritorious.” Courts should 
not permit counsel for one side to “refer 
to arguments of opposing counsel... . 
with a view to discrediting their sin- 
cerity.” 


Estep v. State, 201 S.E.2d 809 (Ga. App. 
1973), 10 CLB 458. 


Pennsylvania Prosecutor’ closing re- 
marks, “I say to you, [the defense witness] 
lied to you. I say to you, [the defendant] 
lied to you” — while improper as an ex- 
pression of personal belief as to the truth 
or falsity of testimony — did not mandate 
reversal of murder conviction where de- 
fense failed to object and trial court sub- 
sequently instructed the jury that they 
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were “the sole judges of the credibility of 
each and every witness who has testified.” 
Commonwealth v. Brooks, 309 A.2d 732 
(1973), 10 CLB 192. 


Texas Prosecutors closing remark, “I 
think that he’s guilty,” was “outside the 
realm of proper summation.” An objec- 
tion that such a statement improperly 
allowed the prosecutor to state his own 
opinion should have been sustained. Bald- 
win v. State, 499 S.W.2d 7 (Tex. Crim. 
App. 1973), 10 CLB 193. 


§ 45.36. —Reference to matter not in 
evidence 
Missouri It is proper for defense counsel, 
during closing argument, to draw jury's 
attention to the fact that, although defen- 
dant had taken the stand and subjected 
himself to cross-examination, the state had 
failed to bring out any prior convictions. 
Furthermore, it was prosecutorial miscon- 
duct, amounting to plain error, for pros- 
ecutor to object to this argument by 
jumping up, slamming his file on the table, 
and saying, “I object to that, being con- 
victed . . . and he knows the reason,” 
thereby implying to the jury that defen- 
dant had been previously convicted of a 
crime. State v. Nolan, 499 S.W.2d 240 
(Mo. App. 1973), 10 CLB 190. 
§ 45.40. —Calling witness who 
prosecutor knows will claim 
Fifth Amendment privilege (See 
also § 51.18.) 
Indiana Notwithstanding a grant of im- 
munity, a witness called by the state re- 
fused to give accomplice testimony 
against the defendant. In the presence of 
the jury, he was held in contempt of 
court. The trial judge refused to grant 
defense counsel’s motion to admonish the 
jury that the proceedings they had just 
observed should “in no way affect the 
trial of this defendant.” Held, the failure 
to admonish the jury as requested con- 
stituted reversible error — particularly in 
view of the fact, disclosed by the record, 
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that the state knew before trial that the 
witness would refuse to testify. “The 
natural, even inevitable, inference which 
is raised in the jury's mind when an al- 
leged accomplice refuses to testify is that 
the withheld testimony would be dam- 
aging, not only to the witness, but also 
to the defendant.” Aubrey v. State, 310 
N.E.2d 556 (1974), 10 CLB 754. 


§ 45.50. —Suppression of evidence 
United States Supreme Court In a per 
curiam decision involving a convicted 
defendant’s claim that at his trial a gov- 
ernment witness had testified that the 
government had made no promises to him 
with regard to the disposition of his case, 
whereas at defendant’s sentencing, the 
United States attorney had made certain 
statements indicating that a plea bargain 
had, in fact, been struck with the witness 
prior to his testifying at trial, the case was 
remanded for an evidentiary hearing in 
the district court. The Supreme Court so 
ordered, notwithstanding that the court 
of appeals had accepted the issue (defen- 
dant bypassing the district court), and 
affirmed the conviction, concluding that 
no promises had been made to the witness 
prior to defendant's trial, although the 
question was thought to be a “close” one. 

The Supreme Court held that since the 
factual issue of when the plea bargain 
was struck “was dispositive of the case, 
... it would have been better practice not 
to resolve it in the court of appeals based 
only on the materials then before the 
court.” In so holding, the Court observed, 
“Unquestionably, had there been a prom- 
ise to the witness prior to his testimony, 
Giglio v. United States, 405 U.S. 150, 92 
S. Ct. 763, 31 L. Ed. 2d 104 (1972), and 
Napue v. Illinois, 360 U.S. 264, 79 S. Ct. 
1173, 3 L. Ed. 2d 1217 (1959), would re- 
quire reversal of petitioner’s conviction.” 
DeMarco v. United States, 94 S. Ct. 1185 
(1974), 10 CLB 663. 


Court of Appeals, 9th Cir. The govern- 
ment failed to disclose at the trial the 
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precise promise of leniency to its prin- 
cipal witness (a coconspirator) in ex- 
change for his testimony in the case. Dur- 
ing cross-examination, the witness re- 
vealed that, in return for testifying, the 
prosecutor had promised to make a “rec- 
ommendation,” that he did not know 
what the recommendation would be, but 
that he expected probation. Defense 
counsel, in the absence of the jury, suc- 
ceeded in drawing from the prosecutor 
the admission that he had specifically 
told the witness’s lawyer that he would 
recommend probation. At that time, the 
witness happened to be in the courtroom. 
The trial court thereupon questioned the 
witness and, upon receiving the witness's 
denial that his attorney had informed him 
of this promise, prohibited any mention 
of the promise in the presence of the jury. 

The Ninth Circuit, reversing the con- 
viction, rejected the government’s conten- 
tion that the defendants had had ample 
opportunity to put before the jury the 
full relationship between the witness and 
the government, saying: 


“A ‘recommendation’ that a defendant 
hoped would be for probation, and a 
positive commitment to recommend 
probation are two very different matters. 
Whatever is the commitment must be 
kept... . The jury should have been 
permitted to find that [the witness] in 
fact knew the full promise. His denial 
that his attorney had told him should 
not have ended the matter, for it was 
[the witness’s] very credibility that was 
at stake. ... Indeed, we can scarcely 
doubt that [his attorney] would. There 
is no reason for the prosecutor to make 
the promise, except for its intended 
effect upon the witness.” 


United States v. Gerard, 491 F.2d 1300 
(1974), 10 CLB 671. 


§ 45.55. —Use of perjured testimony 

Illinois Notwithstanding doctrine that 
false testimony does not have to relate to 
a material issue to fall into the field of 
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“fundamental unfairness,” perjured tes- 
timony of only witness to narcotics sale, 
who denied that he had ever been paid 
money for his services during his seven 
years as an informer, did not mandate 
postcoaviction relief in view of the weight 
of the evidence. The court held that the 
state had sustained the burden of estab- 
lishing beyond a reasonable doubt that 
the perjured testimony did not contribute 
to the conviction. People v. Martin, 307 
N.E.2d 388 (1974), 10 CLB 559. 


§ 45.56. —Tampering with witness 

Court of Appeals, D.C. Cir. The central 
issue in a homicide case turned upon 
whether or not the defendant had a razor 
in his hand at the time one of the defen- 
dants shot him with the pistol of another 
codefendant. One Twitty was an eye- 
witness to the event, and it was clear to 
the prosecutor that he was slated to be a 
witness for the defense. It had already 
been brought out by another eyewitness 
that, following the shooting, Twitty had 
taken the gun and given it back to its 
owner. Prior to the time Twitty was 
scheduled to testify, the prosecutor ap- 
proached him and advised him to consult 
a lawyer, one who did not represent either 
of the defendants, in order to be advised 
of his Fifth Amendment rights in view of 
the possibility that, if Twitty testified as 
indicated by the previous witness’s testi- 
mony, he could be prosecuted for carry- 
ing a dangerous weapon and obstruction 
of justice, and he could also be liable as 
an accessory after the fact. Twitty re- 
fused to testify. Defendants asserted 
prejudice. The prosecution contended 
that the witness had simply been advised 
that he was entitled in such a situation 
to the advice of his lawyer. Held, convic- 
tions of both defendants would be re- 
versed in the interests of justice. Said the 
court: “If the prosecutor thought the wit- 
ness should be advised of his rights then 
he should have suggested that the court 
explain them to Twitty. The matter would 
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then have been presented to Twitty by 
the court without any threats or implica- 
tions of retaliation.” United States v. 
Smith, 478 F.2d 976 (1973), 9 CLB 830. 


Michigan Prosecutor's threat, prior to 
trial, that he would “get” potential wit- 
ness for defendant by prosecuting her for 
same crime as defendant if she did not 
leave the country, or for perjury if she 
were to testify favorably to the defendant 
at trial, while reprehensible, did not de- 
prive defendant of a fair trial where the 
witness did, in fact, testify on behalf of 
defendant and where trial court gave ad- 
equate assurance to said witness. People 
v. Harley, 212 N.W.2d 810 (Mich. App. 
1973), 10 CLB 359. 


EVIDENCE 


§ 46.00. Sufficiency of evidence-— 
individual crimes 

Court of Appeals, 4th Cir. In connection 
with charge of interstate transportation of 
a stolen motor vehicle, failure of govern- 
ment’s testimony to clearly pinpoint either 
the date of the theft or the date the stolen 
automobile was driven across a state bor- 
der would not require reversal of convic- 
tion on grounds of insufficiency of evi- 
dence, where there was no showing of 
prejudice to defendant and the evidence 
showed that these events occurred within 
two weeks of the recovery of the vehicle. 
“Time is not of the essence” in connection 
with the above charge, and “the date in 
an indictment such as this was not a ma- 
terial allegation inasmuch as the time of 
the theft is not descriptive of the offense.” 
United States v. McIE, 484 F.2d 20 (1973), 
10 CLB 187. 


Court of Appeals, 5th Cir. Where sole 
relevant evidence against defendant was 
that he was seen entering and leaving 
premises of codefendant narcotics dealer 
with a small brown paper bag whose con- 
tents were unknown, and where defen- 
dent, who had no prior criminal record, 
was the brother of lessor of building, con- 
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victions for possession with intent to dis- 
tribute and distribution of heroin would 
be reversed and indictments dismissed. 
Evidence failed to eliminate all reason- 
able doubt. that defendant's paper bag 
contained heroin. Even though appellate 
court must view evidence submitted to 
jury in the light most favorable to the 
verdict, the evidence “must have been 
sufficient to support a jury belief beyond 
a reasonable doubt that he was, in fact, 
guilty.” United States v. Suarez, 487 F.2d 
236 (1973), 10 CLB 451. 


Court of Appeals, 9th Cir. Conviction 
for failure to report for induction was 
based exclusively upon registrant’s selec- 
tive service file, which contained an un- 
signed, typewritten entry, “Failed to Re- 
port for Induction,” next to a stamped 
date. Held, evidence was sufficient to sus- 
tain conviction. United States v. Hudson, 
479 F.2d 251 (1973), 9 CLB 834. 


Massachusetts Although it was estab- 
lished that on the night of the murder, de- 
fendant had interceded in a fight with 
a bleeding man and that the man’s blood 
type was the same as the victim’s, defen- 
dant’s conviction for first-degree murder 
with extreme atrocity or cruelty would 
not be reversed even though it rested 
upon solely circumstantial evidence and 
the finding of blood of the victim’s type 
on defendant’s boot and clothing. 

The court rejected defendant’s assertion 
that his conviction must be overturned 
because reasonable inferences equally 
supported defendant’s innocence as they 
did his guilt, saying: “Instead, we think 
that another well established principle 
governs. ... ‘A jury may find a crime 
proved beyond a reasonable doubt even 
though the inference of guilt from the 
facts established is not inescapable or 
necessary.” Commonwealth v. Lussier, 
305 N.E.2d 499 (1973), 10 CLB 453. 


Rhode Island The mere fact that a plas- 
tic bag containing marijuana was found 
behind an automobile passenger’s seat was 
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insufficient, standing by itself, to sustain 
the conviction of defendant-passenger who 
was not the owner of the vehicle. “What- 
ever the law may be elsewhere, . . . under 
the law in this state a finding of guilt will 
be warranted only if those facts and cir- 
cumstances, taken together, not only are 
consistent with the hypothesis that defen- 
dant was guilty, but also are inconsistent 
with any reasonable hypothesis that he 
was innocent. . .. We fail to see how... . 
it was any less reasonable to infer that 
the contraband was in the vehicle without 
the defendant’s knowledge than it was to 
infer that he either intentionally controlled 
or consciously possessed it.” State v. Olsen, 
319 A.2d 27 (1974), 10 CLB 759. 


Virginia Acting upon complaint by 
neighbors of immoral activity, one police 
officer testified that he peeked through 
window of defendant’s apartment when 
wind parted curtains and observed defen- 
dant standing nude while talking on tele- 
phone, and a second policeman testified 
that upon going to door, he found man in- 
side wearing T-shirt and underpants. The 
testimony was insufficient to establish the 
“openness” required to sustain conviction 
for “open and gross lewdness and lasciv- 
iousness.” Everett v. Commonwealth, 200 
S.E.2d 564 (1973), 10 CLB 360. 


§ 46.10. —Aiders and abettors 

Illinois See People v. Minish, 312 N.E.2d 
49 (Ill. App. 1974), 10 CLB 852, CLD 
§ 57.35. 


Washington Motel operator discovered 
defendant walking past the door of her 
apartment. A female companion was wait- 
ing for him in a parked car. Shortly after 
the pair drove away, the motel operator 
found that her apartment had been bur- 
glarized. Defendant and his companion 
were later found in possession of the stolen 
property. On appeal from his conviction 
for second-degree burglary, defendant 
contended that the trial court had com- 
mitted prejudicial error in the giving of 
an aiding and abetting instruction. 
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Held, that the giving of the instruction 
was justified since‘ the “jury could not 
know absolutely” whether the defendant 
or his companion or both or someone else 
had entered the property. Furthermore, 
the fact that the companion was in close 
proximity to the scene, was a passenger 
in the car probably used to transport the 
stolen goods, and was an occupant of the 
motel room in which the property was 
found, established a prima facie case 
against the companion. State v. Taplin, 
513 P.2d 549 (Wash. App. 1973), 10 CLB 
99. 


§ 46.20. —Requirement of corroboration 
—accomplice testimony 
Minnesota Where one identifying eye- 
witness testified that she could see the 
robber's features through his nylon mask 
and a second witness based his identifica- 
tion on the similarity of defendant's facial 
features, his voice pitch, and an eyebrow 
twitch, the evidence was held sufficient 
to corroborate the accomplice’s testimony 
implicating defendant. The test, said the 


court, is not whether the corroborating 
evidence establishes a prima facie case 
but whether “it tends in some reasonable 
degree to confirm the truth of the accom- 
plice’s testimony as to defendant's guilt.” 
State v. Nelson, 217 N.W.2d 769 (1974), 
10 CLB 758. 


New York Where one of key state wit- 
nesses had refused to participate in actual 
bank robbery, but, aware of the plan be- 
forehand, had stolen the car and the li- 
cense plates, had transported the weapons 
later used in the robbery, and had ex- 
pected an additional sum of $100 “as a 
gift” following its commission, it was prej- 
udicial error not to charge the jury, as 
requested, that defendant was an accom- 
plice as a matter of law and that his testi- 
mony would, therefore, have to be cor- 
roborated. The test to be applied was 
whether an alleged accomplice was so 
connected with the crime that he could 
have been convicted as a principal or as 
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an accessory before the fact. To be an 
accomplice, the witness must have taken 
part in the preparation (as here) or perpe- 
tration of the crime with intent to assist 
in the crime. “The kind of conduct which 
may not make a mere facilitator an abettor 
is that confined to preparation so attenu- 
ated from the final stages that the role of 
the facilitator is only remotely related as 
a cause or contributor to the ultimate 
crime.” People v. Beaudet, 32 N.Y.2d 371, 
298 N.E.2d 647 (1973), 9 CLB 834. 


§ 46.40. —Sex crimes 

Oregon Police officer’s testimony that he 
observed the female complainant loitering 
in front of a well-known prostitutes’ hang- 
out in the manner of a prostitute and that 
immediately before and after his conver- 
sation with her, he observed defendant in 
the area was sufficient to corroborate her 
testimony that defendant had compelled 
her into prostitution. The court reasoned 
that the officer’s testimony as to loitering 
corroborated the act, or attempted act, of 
prostitution, and that his testimony as to 
observing the defendant was sufficient in- 
dependent evidence to “fairly and legit- 
imately” connect defendant with the act 
or attempted act. State v. Patrick, 521 
P.2d 1311 (Ore. App. 1974), 10 CLB 754. 


Tennessee Fourteen-year-old married 
prosecutrix, who testified that her father 
had forced her into numerous acts of sex- 
ual intercourse since she was nine or ten 
and that she had married to get away from 
him, would be deemed to be a consenting 
accomplice whose uncorroborated testimo- 
ny was insufficient to convict for incest. 
Ballew v. State, 498 S.W.2d 918 (Tenn. 
Crim. App. 1973), 10 CLB 192. 


§ 46.55. —Corpus delicti 

Court of Appeals, 4th Cir. Defendant 
was charged with first-degree murder of 
an eight-month-old child who died from 
smothering. At trial, the government's fo- 
rensic pathologist admitted that he could 
not be certain beyond a reasonable doubt 
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that death was caused by foul play. The 
government sought to establish this ele- 
ment by introducing evidence that other 
children in defendant’s care died or had 
respiratory attacks. Defendant contended 
on appeal that evidence of prior acts was 
not admissible to establish, as a part of 
the corpus delicti, that the death of the 
victim was caused by a criminal act. 

Held (in an analogy to arson), that the 
corpus delicti of a murder can be estab- 
lished by prior acts where there is (as 
respects the pathologist’s testimony) inde- 
pendent evidence of the circumstances of 
death “although not beyond a reasonable 
doubt.” In so holding, the court noted 
that, while there was no “legally sufficient 
proof” of criminal agency with respect to 
any of the previous deaths or respiratory 
attacks, the totality of such instances, con- 
sidered together, rendered “remote” any 
possibility that this child’s death was the 
result of accident or natural causes. United 
States v. Woods, 484 F.2d 127 (1973), 10 
CLB 256. 


Court of Appeals, 5th Cir. A confession 
may be introduced before the corpus de- 
licti has been proved, but there must be 
proof at some stage of the trial that a crime 
has in fact been committed. Defendant's 
confession alone is not sufficient proof of 
the corpus delicti. United States v. Khan- 
djian, 489 F.2d 133 (1974), 10 CLB 447. 


Court of Appeals, 9th Cir. On appeal 
from his conviction for conspiracy to sell 
and sale of heroin, defendant asserted that 
the government’s destruction of the heroin 
prior to trial necessitated reversal. The 
government had destroyed the evidence 
because of the initial refusal of an earlier 
defendant, from whom it was taken, to 
testify against defendant, his supplier. 
Subsequent to the destruction of the her- 
oin, he changed his mind and agreed to 
testify against defendant. 

Held, conviction affirmed. Government 
had acted in good faith when it destroyed 
the evidence; “there are obvious reasons 
for promptly getting rid of the contraband 
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once the case in which it has been used 
as evidence has been completed.” The rule 
that was applied where missing evidence 
was only collateral, court said, was like- 
wise applicable “where the evidence was 
not of a type on which a defense is usually 
made and the expert on whom the issue 
hangs was available for cross-examina- 
tion.” Since defendant failed to demon- 
strate improper motive on part of govern- 
ment or that he was prejudiced, reversal 
was not required. United States v. Henry, 
487 F.2d 912 (1973), 10 CLB 449. 


§ 46.90. Relevancy 

Court of Appeals, 8th Cir. Admission 
into evidence, over objection, of a jacket, 
mentioned by defendant in his voluntary 
confession as having been worn by him 
at the time of the murder, was prejudicial 
error where a tiny bloodstain, allegedly 
found on one cuff, was “consumed” in in- 
conclusive tests to determine whether the 
blood was of human origin, and the only 
evidence connecting the defendant with 
the jacket was his confession. Moreover, 
since all the blood was consumed in the 
experiments and no type grouping had 
been made, defendant was deprived of 
the opportunity to prove either that there 
was no blood on the cuff or, if there was, 
that it was neither his nor the decedent's. 
United States v. Stabler, 490 F.2d 345 
(1974), 10 CLB 550. 


Tennessee “Free wheeling” testimony of 
state’s medical witness as to the horrible, 
“devastating,” and “catastrophic” effects 
of LSD on the human body was irrelevant 
to the guilt of defendant, charged with 
selling LSD, and constituted prejudicial 
error. Collins v. State, 504 S.W.2d 753 
(1973), 10 CLB 559. 


§ 47.10. Character and reputation 
evidence 

Court of Appeals, 8th Cir. In a trial for 

mail fraud in connection with magazine 

subscriptions, defendant’s character wit- 

ness was asked on cross-examination a 
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question indicating that defendant had 
been expelled “for cause” from the Central 
Registry of Magazine Subscription Solici- 
tors. The question was subsequently with- 
drawn, but defendant, on appeal, cited 
Gross v. United States, 394 F.2d 216 (8th 
Cir. 1965), for the proposition that he had 
been prejudiced by the government's fail- 
ure to submit the impeaching question 
prior to its being asked for in an in camera 
hearing to establish the truth of the basis 
for such inquiry. 

The court affirmed, noting that subse- 
quent to the propounded question, the 
trial court had, out of presence of the jury, 
found a sufficient basis for the question. 
The court held that failure to conduct 
a “prior showing” did not prejudice de- 
fendant’s rights and was, at most, “harm- 
less error.” While acknowledging that 
impeaching questions directed to charac- 
ter witnesses may present the danger of 
opening the “avenue .. . for taking an 
unsupported ‘random shot’ at defendant's 
reputation,” the court, nevertheless, held 
that an in camera inspection prior to the 
asking of such a question was not neces- 
sary and, in fact, unduly tended to frag- 
ment the trial process. A pretrial confer- 
ence would be preferable and would ful- 
fill the dictates of Gross, but, in any event, 
said the court, “we do not think it need 
be either before trial or before question- 
ing if the matter is satisfactorily resolved 
during the trial.” Mullins v. United States, 
487 F.2d 581 (1973), 10 CLB 447. 


§ 47.20. Circumstantial evidence 

Texas See Eiland v. State, 509 S.W.2d 
596 (Tex. Crim. App. 1974), 10 CLB 848, 
CLD § 48.00. 


§ 47.22. —Flight 

Connecticut Absent other evidence con- 
necting defendant with the crime, the 
fact that defendant-chauffeur had _pos- 
session of his employer's automobile at 
6 P.M. and that the automobile was found 
at midnight with the keys in the ignition 
at the scene of the crime in another state 
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was insufficient to sustain a conviction for 
robbery. Unexplained flight may be cir- 
cumstantial evidence to establish a “con- 
sciousness of guilt,” but the fact that 
the defendant could not be located for 
several months thereafter and _ later 
fought extradition to state where crime 
occurred was insufficient to establish 
flight. State v. Mayell, 311 A.2d 60 
(1972), 10 CLB 356. : 


§ 47.24. —Intent 

Indiana A mother obtained a restraining 
order prohibiting her son, who was 
twenty-one and who was that day being 
released from jail, from visiting her 
home. Despite this, the son, who was 
broke, did enter and, after a scuffle, 
seized his mother’s purse, containing 
$123.00, and fled. Charged with entering 
to commit a felony, he contended that he 
had gone to his mother’s home to get 
some clothing he had left behind and 
that neither the subsequent theft nor his 
flight justified the inference that he in- 
tended to commit theft at the moment he 
entered the dwelling. His mother testified 
that he had no clothing or other personal 
belongings at the house. 

Defendant was convicted as charged 
and sentenced to a term of one to five 
years in prison. The appellate court, 
affirming, held that the evidence was 
sufficient to convict, the requisite “intent” 
of defendant to commit theft at the time 
he entered his mother’s house being 
reasonably inferable from the circum- 
stances. Farno v. State, 308 N.E.2d 724 
(Ind. App. 1974), 10 CLB 677. 


§ 47.30. Hearsay evidence 

Indiana See Henderson v. State, 308 
N.E.2d 710 (ind. App. 1974), 10 CLB 678, 
CLD § 55.05. 


§ 47.32. —Recorded statements 
Vermont See State v. Davis, 318 A.2d 
664 (1974), 10 CLB 760, CLD § 1.98. 


§ 47.35. —Use of prior testimony 
United States Supreme Court See United 
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States v. Kahan, 94 S. Ct. 1179 (1974), 10 
CLB 545, CLD § 83.58. 


Court of Appeals, 6th Cir. A govern- 
ment witness disappointed the prosecu- 
tion by testifying that defendant had not 
operated an illegal still on witness’s prop- 
erty. The government then called a Trea- 
sury agent who testified, without defense 
objection, that the witness had previously 
told him that defendant had, in fact, been 
engaged in the operation. No defense re- 
quest for a cautionary instruction was 
made, and the trial court failed to instruct 
the jury that the evidence could be used 
for impeachment of the witness but not 
as substantive proof of defendant’s guilt. 
Although the trial record did not disclose 
any other direct evidence that defendant 
had operated the still, defendant was con- 
victed. He appealed. 

The Sixth Circuit, reversing, rejected 
the government's argument that it should 
adopt the rationale of certain text writers 
and other circuits and abandon the long- 
standing rule that prior inconsistent state- 
ments of a witness may be used only to 
discredit a witness’s testimony and not as 
substantive evidence. Holding that the 
trial court’s failure to instruct was plain 
error affecting defendant’s substantive 
rights, the court said: 

“Much as we respect the views of the 
authorities cited to us, we are repelled 
by ingrafting on the American system of 
justice a rule which would allow a person 
to be convicted of a felony on the repeti- 
tion of an inculpatory statement made by 
a third party concerning a_ person 
charged with crime, which statement 
was not under oath, not in the presence 
of the person charged, and was not sub- 
ject to confrontation and cross-examina- 
tion at the time when it was made. We 
do not think that the deficiencies in the 
nature of the proof tendered are cured 
by the fact that the third party whose 
accusatory statement is relied upon by 
the prosecution is called to the witness 
stand at the trial of the defendant and 
there subjected to confrontation and 
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cross-examination.” United States v. Les- 
ter, 491 F.2d 680 (1974), 10 CLB 672. 


§ 47.36. —Dying declaration 

Court of Appeals, 8th Cir. In prosecution 
for possession of stolen government 
check, statement on Treasury Depart- 
ment claim form by deceased payee, that 
he “did not in any manner participate in 
any part of the proceeds,” was not ad- 
missible as a dying declaration merely 
because payee was a “very sick man,” 
hospitalized with a stroke. To support 
admissibility there must be express testi- 
mony indicating that he had lost all hope 
of recovery or that he knew that death 
was certain. While the tlaim form was 
admissible under Business Record Act to 
show that a claim had been made by the 
intended payee, it was not admissible to 
prove the truth of the assertion made by 
payee. The error, however, was harm- 
less in view of the other testimony. 
United States v. Thompkins, 487 F.2d 146 
(1973), 10 CLB 351. 


Louisiana Shortly before dying, a 
wounded victim told a_ police officer 
who was accompanying him to the hos- 
pital, “that two teen-age boys had shot 
[him] while attempting to rob [him].” 
Held, that this statement was inadmis- 
sible under the dying declaration excep- 
tion to the hearsay rule since the record 
contained no evidence indicating that 
the victim believed death to be immi- 
nent when he made the declaration. 
Furthermore, the declaration was not ad- 
missible as res gestae. It was not spon- 
taneous but made in response to the 
officer's question, thereby rendering it 
“narrative” in character. The erroneous 
admission of the declaration did not 
necessitate reversal, however, since it 
was “merely cumulative evidence.” State 
v. Jacobs, 281 So. 2d 713 (1973), 10 CLB 
101. 


§ 47.39. —Prior inconsistent statements 
as substantive evidence 


Oregon Although called by the state in 
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a theft prosecution, a witness testified 
that defendant told him he had bought 
or traded for the allegedly stolen furni- 
ture. Two police officers then testified 
that, to the contrary, the witness had pre- 
viously told them that defendant had ad- 
mitted to the witness that he had stolen 
the furniture. The trial judge charged the 
jury that evidence of a witness’s prior in- 
consistent statement could be considered 
by the jury as evidence impeaching the 
witness and also “for the purpose of de- 
termining whether or not the defendant 
himself made such statements to [the wit- 
ness].” 

Held, in sustaining the conviction, that 
the trial judge had not erred in permit- 
ting the jury to consider the out-of-court 
inconsistent statement in determining the 
truth of the matter asserted therein. The 
rationale for the decision was that the 
problem of inherent untrustworthiness of 
a hearsay statement was vitiated where 
the out-of-court declarant was present 
and available for cross-examination, thus 
affording the trier of facts “an oppor- 
tunity to assess the declarant’s demeanor 
State v. Derry- 


and general credibility.” 
berry, 521 P.2d 1065 (Ore. App. 1974), 
10 CLB 756. 


§ 47.40. —Admissions and confessions 
(See § 1.00. et seq.) 
Minnesota Several days after defendant's 
arrest for murder, his friend, who had 
been present at the fatal shooting, went 
to the police and signed a written con- 
fession exculpating the defendant. A few 
minutes later, however, he began to cry 
and declared that he had been on LSD 
all day. The friend subsequently pled not 
guilty to his own indictment (later dis- 
missed) and invoked the Fifth Amend- 
ment in refusing to testify at defendant's 
trial. Defendant’s offer of the confession 
as a declaration against penal interest was 
rejected by the trial court and defendant 
was convicted. 

The supreme court of Minnesota af- 
firmed, noting that declarations against 
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penal interest have generally not been 
regarded as a valid exception to the hear- 
say rule. But “outright rejection of such 
declarations . . . as being without proba- 
tive value has undergone severe criticism. 
The court established the “threshold” re- 
quirement that a declaration must be 
proven trustworthy by independent cor- 
roborating evidence that bespeaks re- 
liability. Such a test was necessary 
because “hearsay statements tending to 
exculpate the accused must be regarded 
with suspicion.” 

Applying the rule to the instant case, 
the court held that, in view of the lack 
of corroborating evidence, the “in effect” 
repudiation of the confession by the 
friend, and the testimony of eyewitnesses 
which discredited the trustworthiness of 
the confession, the trial court did not err 
in refusing to admit same. State v. Hig- 
ginbotham, 212 N.W.2d 881 (1973), 10 
CLB 357. 


§ 47.42. —Business records exception 
Court of Appeals, 8th Cir. See United 
States v. Thompkins, 487 F.2d 146 (1973), 
10 CLB 351, CLD § 47.36. 


§ 47.45. —Declaration of coconspirators 
Court of Appeals, 9th Cir. See United 
States v. Everidge, 488 F.2d 1 (1973), 10 
CLB 446, CLD § 8.00. 


§ 47.80. —Res gestae and spontaneous 
declarations 
Massachusetts See Commonwealth v. 
McLaughlin, 303 N.E.2d 338 (1973), 10 
CLB 356, CLD § 8.00. 
§ 48.00. Identification evidence— 
fingerprints 
Texas Where evidence indicated that 
the murderer had entered the victim’s 
house by removing a bedroom window 
screen and opening the window, and 
where the sole evidence connecting de- 
fendant to the crime was the presence of 
his palm and fingerprints on the window, 
placed in such a manner as to indicate 
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that he had opened it, the failure of the 
trial court to charge, as requested, on cir- 
cumstantial evidence was reversible error. 
The state’s contention that fingerprints 
found at the scene of the crime may con- 
stitute direct, rather than circumstantial 
evidence, thus eliminating the need for 
a charge on circumstantial evidence, must 
be rejected. “[O]ther cases holding finger- 
prints to be direct evidence involve bur- 
glary charges, where illegal entry is the 
main fact to be proved.” Here, however, 
it was simply one circumstance which 
might be used by the jury in drawing 
its conclusion that defendant killed the 
deceased. Eiland v. State, 509 S.W.2d 596 
(Tex. Crim. App. 1974), 10 CLB 848. 


§ 48.10. —Courtroom identification 


Court of Appeals, 5th Cir. Where, as 


part of an in-court identification, defen- 
dant was directed to put on the stocking 
mask worn during the bank robbery, the 
government was not required to produce 
additional masked individuals to stand 
with defendant for comparative identifi- 


cation. It may be noted, however, that 
the court offered to permit the defense to 
provide such individuals and that this 
offer was refused. United States v. Rob- 
erts, 481 F.2d 892 (1973), 10 CLB 94. 


§ 48.40. Testimony of prior identification 

(See also § 25.00. et seq.) 
Rhode Island See State v. Grenier, 313 
A.2d 661 (1973), 10 CLB 456, CLD § 
25.30. 


§ 48.65. —Lie detector test 

Court of Appeals, 8th Cir. Trial court’s 
refusal of defendant’s offer to take a poly- 
graph examination for the stated purpose 
of lending weight to his testimony in sup- 
port of his motion to suppress evidence, 
was “eminently correct,” since there are 
“too many variables in lie detector ad- 
ministration, evaluation and its in-court 
interpretation, to make such tests admis- 
sible as evidence.” United States v. 
Sockel, 478 F.2d 1134 (1973), 9 CLB 831. 
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Wisconsin On appeal from his convic- 
tion for murder, defendant asserted that 
the trial court had erred in refusing to 
permit the introduction into evidence of 
the results of a polygraph test taken by 
defendant. The offer of proof stated that 
the polygraph examiner “would testify to 
a lack of deception response when defen- 
dant stated that he did not intend to kill 
the victim.” The court held that where 
defendant did not take the stand, and his 
offer of proof did not suggest that he 
would do so if the court ruled the opinion 
of the polygraph examiner to be admis- 
sible, defendant had failed to.establish a 
foundation for seeking to have the poly- 
graph tests introduced into evidence. A 
polygraph examiner's testimony as to de- 
ception responses or lack of them relates 
to the matter of credibility of the test- 
taker. State v. Nemoir, 214 N.W.2d 297 
(1974), 10 CLB 550. 


§ 50.00. Proof of other crimes to show 
motive, intent, etc. 

Court of Appeals, 4th Cir. See United 

States v. Woods, 484 F.2d 127 (1973), 10 

CLB 256, CLD § 46.55. 


Court of Appeals, 8th Cir. Defendant, 
charged with knowingly receiving and 
concealing stolen coins and currency that 
moved in interstate commerce, did not 
testify at his trial. Evidence of an earlier 
conviction for a similar crime was held ad- 
missible for the limited purpose of show- 
ing his knowledge that the items in his 
possession had been stolen. The court re- 
jected defense contentions that the prior 
conviction was remote in time, an isolated 
occurrence and bore no reasonable rela- 
tionship to his knowledge in the instant 
case that the coins and currency were 
stolen. “We do not suggest that a prior 
conviction for possession of stolen goods 
standing alone would be sufficient to 
prove that a defendant knew [that] goods 
of like kind currently in his possession 
were stolen, but it does tend to show a 
propensity for such knowledge when con- 
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sidered with the strong corroborating evi- 
dence present in this case.” United States 
v. Olsen, 487 F.2d 77 (1973), 10 CLB 351. 


Court of Appeals, 9th Cir. Defendant 
asserted on appeal from conviction of a 
federal crime that he had been improp- 
erly impeached as a witness by use of a 
recent “misdemeanor” conviction for sec- 
ond-degree burglary in California, where 
that crime is treated as a felony (if there 
is a penitentiary sentence) or as a mis- 
demeanor (if there is a jail sentence). De- 
fendant had been granted four years 
probation on condition that he serve 180 
days in a county jail. Noting, however, 
that the state in granting probation had 
suspended proceedings without entry of 
judgment, and that the serving of 180 
days was a condition of probation rather 
than a sentence to a county jail, the court 
held that there had been no abuse of 
discretion in admitting the conviction. 
United States v. Falco, 478 F.2d 1376 
(1973), 9 CLB 830. 


Court of Appeals, 9th Cir. On direct 
examination, a government witness testi- 
fied that defendant had asked him to 
“take the blame on this charge because 
he [defendant] was hot, and he was on 
parole.” On appeal from his conviction, 
defendant contended that the government 
had impermissibly introduced evidence 
inferring past crimes. Affirming convic- 
tion, the Ninth Circuit held that the testi- 
mony in question was admissible because 
the “attempted coverup, and the reasons 
for it, are an acknowledgement of guilt.” 
United States v. Martin, 489 F.2d 674 
(1973), 10 CLB 555. 


Alabama Trial court erred in refusing to 
sustain defense objection to prosecutor’s 
having asked defendant whether he had 
ever been convicted by a court martial of 
being AWOL, since said infraction in- 
volved “purely a breach of military disci- 
pline not importing moral turpitude” and, 
therefore, not related to the credibility of 
a witness. Conviction, however, was sus- 
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tained. Cox v. State, 279 So. 2d 143 (Ala. 
Crim. App. 1973), 9 CLB 836. 


§ 50.05. Proof of other crimes at 
habitual offender trial 

Court of Appeals, 8th Cir. Prior to trial 
in federal court (resulting in a conviction 
for making a false statement regarding 
status as a felon on an application to pur- 
chase a firearm), defendant's state-court 
felony conviction which formed the basis 
of the federal charge was reversed on ap- 
peal and defendant ordered discharged. 
The federal court, nevertheless, admitted 
into evidence the prior state conviction 
but precluded any mention of its reversal. 
On appeal defendant asserted that the 
evidence of the prior conviction should 
not have been admitted. The appellate 
court rejected this contention on the 
ground that at the time application for 
the firearm was made, defendant was not 
lawfully entitled to possess a firearm, not- 
withstanding the fact of his pending ap- 
peal of the state conviction. The court 
went on, however, to find that prejudicial 
error was committed in refusing to allow 
the defendant to show reversal of the 
state conviction because of the impeach- 
ing effect of the prior conviction on de- 
dendant’s testimony as a witness. The 
holding was limited to the precise facts 
of the case which included defendant’s 
contested testimony that he had informed 
the salesman of his pending appeal. 
United States v. Williams, 484 F.2d 428 
(1973), 10 CLB 256. 


Court of Appeals, 9th Cir. Admitting 
evidence of five prior invalid convictions 
under Burgett v. Texas, 389 U.S. 109 (be- 
cause of failure to provide defense coun- 
sel) was harmless error beyond a reason- 
able doubt in view of overwhelming evi- 
dence of guilt, notwithstanding absence 
of specific Supreme Court ruling extend- 
ing harmless error doctrine to Burgett 
cases. Bates v. Nelson, 485 F.2d 90 (1973), 
10 CLB 257. 
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§ 50.22. Proof of value 

Colorado Defendants appealed _ their 
convictions for theft over $100, contend- 
ing that the government had failed to 
prove the value of the stolen checks 
which, on their face, totaled $927. They 
asserted, inter alia, that since the checks 
were restrictively endorsed “for deposit 
only,” they were valueless on the open 
market. It was held, in affirming convic- 
tions, that the “prima facie value of the 
check is its face value” and that “the 
value of the thing lost is not limited to 
what the thief could realize on the in- 
strument,” but rather by what the owner 
could expect to receive “from a willing 
buyer” —in this case, the drawee bank. 
The use of a restrictive endorsement is 
only to protect an endorsee and does not 
lessen the value of a check in any way. 
“The instrument is still negotiable . . . 
and the procedural rights for collection 
purposes are not destroyed” People v. 
Marques, 520 P.2d 113 (1974), 10 CLB 
679. 


§ 50.40. Judicial notice 

Indiana Defendant was convicted for 
living in a house of ill fame. Court of 
Appeals reversed, holding that prosecu- 
tion failed to prove that defendant was 
a female—a required element of the 
crime charged. Supreme Court granted 
transfer because it believed that the ex- 
isting law needed modification and re- 
manded the case for determination of de- 
fendant’s sex pursuant to the procedure 
it newly devised. 

Henceforth, “when an individual is 
charged with an offense, an element of 
which is the sex of the accused, the trial 
court will take judicial notice of the de- 
fendant’s sex. However, the judge’s find- 
ing is not necessarily conclusive of the 
issue” but would establish a rebuttable 
presumption in favor of the state, thus 
imposing “a burden upon the defendant 
of producing evidence.” Sumpter v. State, 
306 N.E.2d 85 (1974), 10 CLB 457. 


WITNESSES 


§ 51.00. Competency 

Georgia State’s witness in murder case, 
who was under medication at the time of 
his testimony and who was brought into 
the courtroom on a stretcher from a hos- 
pital where he had been admitted as a 
patient for drug addiction two days ear- 
lier, was properly allowed to testify where 
the trial court was satisfied, after inquiry, 
that the witness was “alert and know/[s] 
what he’s testifying to, and he appears to 
me to be a competent witness.” A trial 
court’s determination of the competency 
of a witness to testify will not be over- 
turned unless it “positively appears from 
the record that there has been an abuse 
of discretion by the trial court in its de- 
termination of competency.” Geter v. 
State, 203 S.E.2d 195 (1974), 10 CLB 677. 


§ 51.10. Privileged communications 
Court of Appeals, 5th Cir. Convicted de- 


fendant contended in proceeding brought 


under 28 U.S.C. 2255 that at time he had 
entered pleas of guilty to bank robbery 
charges, he was mentally incompetent to 
stand trial, and that district court erron- 
eously admitted testimony by defendant's 
counsel concerning defendant’s mental 
competence, in violation of his attorney- 
client privilege. 

Held, attorney’s testimony as to defen- 
dant’s mental competence was properly 
received and did not violate attorney- 
client privilege. It is the substance of the 
communications which is protected and 
not the fact that there have been com- 
munications. “Here . . . the attorney’s 
testimony did not relate to private, con- 
fidential communications with his client 
during the time of communication prior 
to and at the entry of the pleas of guilty. 
He was qualified as a layman to express 
a view as to his client's mental compe- 
tency.” Clanton v. United States, 488 F.2d 
1069 (1974), 10 CLB 447. 


North Carolina An estranged husband 
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was charged with feloniously burning 
down the separate dwelling of his wife. 
Held, in reversing arson conviction, that, 
in view of state statute prohibiting a 
spouse from testifying against another in 
a criminal proceeding, it was prejudicial 
error to admit wife’s testimony that de- 
fendant had called her on the phone and 
said, “You son of a bitch — I’m out of jail; 
I'm going to burn this trailer to the 
ground.” Estrangement of the parties did 
not constitute an exception to the rule. 
State v. Reavis, 199 §.E.2d 139 (N.C. App. 
1973), 10 CLB 195. 


§ 51.18. Witness’s assertion of privilege 
against self-incrimination— 


effect (See also § 36.00.) 


Georgia Defendant in a felony-murder 
trial sought to cross-examine a state’s 
witness, who had helped to plan the 
underlying robbery, concerning conver- 
sations between the witness and one 
Jenkins wherein Jenkins first told the wit- 
ness about the house which became the 
subject of the robbery. When the witness 
refused to answer the question on self- 
incrimination grounds, defendant unsuc- 
cessfully moved to strike all of his testi- 
mony and to have the jury instructed to 
disregard it in its entirety. 

Held, in sustaining conviction, that de- 
fendant’s right to cross-examine was not 
unduly limited where, as here, the name 
Jenkins had not been brought out on di- 
rect examination of the witness. “A dis- 
tinction must be drawn between cases in 
which the assertion of the privilege 
merely precludes inquiry into collateral 
matters which bear only on the credibil- 
ity of the witness and those cases in 
which the assertion of the privilege pre- 
vents inquiry into matters about which 
the witness testified on direct examina- 
tion,” thus incurring substantial danger 
of prejudice because the defense is de- 
prived of the right to testify to the truth 
of his direct testimony. Emmett v. State, 
205 S.E.2d 231 (1974), 10 CLB 853. 


CRIMINAL LAW BULLETIN 


§ 51.20. Expert witness (See also § 
52.20.) 

Indiana See Henderson v. State, 308 

N.E.2d 710 (Ind. App. 1974), 10 CLB 678, 

CLD § 55.05. 


New York In a prosecution arising out 
of injuries sustained by child abuse, de- 
fendants were not prejudiced by questions 
and expert testimony concerning the “bat- 
tered child syndrome.” The phrase has 
become an accepted medical diagnosis 
“used in connection with very young chil- 
dren around three or four years old and 
is based upon a finding that the child ex- 
hibits evidence” of injuries whose severity 
and type indicate that they have not been 
sustained by accidental means. People v. 
Henson, 304 N.E.2d 358 (1973), 10 CLB 
356. 


§ 51.30. Immunity 

Court of Appeals, 2d Cir. Convicted but 
not finally sentenced persons could be 
compelled by grant of immunity under 18 
U.S.C. 6002-6003 to testify against cocon- 
spirator in bank robbery trial. Because of 
asserted danger of adverse use of com- 
pelled testimony in sentencing, defendants 
contended that immunity given was not 
coextensive, as required, with scope of 
Fifth Amendment privilege. Sentencing 
judge was same judge who would hear 
testimony. Court held that defendants did 
not follow proper procedure in raising 
issue of “forbidden use.” Proper course 
would have been to testify but request 
different judge for sentencing. United 
States v. Wilson, 488 F.2d 1231 (1973), 10 
CLB 447. 


§ 52.30. Cross-examination— 
impeachment by prior conviction 
Court of Appeals, 9th Cir. In a prosecu- 
tion for illegal transportation of aliens, the 
trial judge’s ruling that a thirty-year-old 
conviction for forgery was not too remote 
in time to be of probative value and was 
admissible to impeach defendant-witness 
was not error. The dissent pointed out 
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that, under the proposed rules of evidence, 
a ten-year limit would be prescribed for 
impeachment purposes. United States v. 
Holley, 493 F.2d 581 (1974), 10 CLB 753. 


§ 52.32. —Procedure 
“Cross-Examination in Criminal Cases,” 
by Henry B. Rothblatt, 10 CLB 5 (1974). 
§ 52.40. —Impeachment by prior 
inconsistent statement 

Court of Appeals, 6th Cir. See United 
States v. Lester, 491 F.2d 680, 10 CLB 
672, CLD § 47.35. 


North Dakota It was error for the trial 
court to sustain an objection to defense 
counsel’s use of an undercover agent’s 
“daily report” in cross-examining him as 
to prior inconsistent statements on the 
ground that the document had not been 
used to refresh the recollection of the 
witness. “The right to cross-examine as 
to prior inconsistent statements has noth- 
ing whatever to do with the rules of 
evidence as to refreshment of recollection 
by a memorandum, nor with the Brady 
rule [requiring production on demand of 
information known to the prosecution or 
police favorable to defendant] . . . nor the 
Jencks rule [requiring that statements of 
witnesses be produced for the defense 
after a witness has testified on direct ex- 
amination].” There was, moreover, “no 
requirement that the prior inconsistent 
statement, if written, be in evidence at 
the time the questions as to the prior in- 
consistent statement were asked. Even 
hearsay may be admissible as an impeach- 
ing statement.” State v. Hilling, 219 N.W. 
2d 164 (1974), 10 CLB 850. 


Texas Defendant obtained a sum of 
money from the complainant under cir- 
cumstances indicating a larceny by false 
pretenses. Shortly before trial, his par- 
ents offered to make restitution to the 
complainant ifhe would agree to “drop 
the charges.” In exchange for a payment 
by them, the complainant executed a ver- 
ified instrument entitled “Release and 


925 


Statement of Refusal to Prosecute,” which 
recited, in part, that the complainant had 
“knowledge of no facts upon which any 
criminal prosecution could be based.” The 
statement did not, however, set forth any 
version of the events in question. 

At the trial, complainant testified against 
the defendant. Defense counsel’s attempt 
to have the statement introduced in evi- 
dence to contradict his testimony was 
denied. 

Held, in affirming conviction, that the 
statement was not admissible to impeach 
the complaining witness since it was an 
expression of opinion only and, at the trial, 
complainant had expressed no opinion as 
to guilt or innocence. Inasmuch as it had 
contained no recital of the facts, nothing 
in the prior statement could be inconsis- 
tent with any material testimony that he 
gave. “It has long been the rule in this 
state that a prior statement is not admissi- 
ble if it is confined to an opinion that the 
accused is not guilty or to other irrelevant 
matters.” Rummel v. State, 509 S.W.2d 630 
(Tex. Crim. App. 1974), 10 CLB 850. 


§ 52.55. —Impeachment as to mental 
condition 

“Recognizing the Unreliable Witness,” by 

Henry B. Rothblatt, 10 CLB 246 (1974). 


§ 52.90. —Use of unconstitutionally 
obtained evidence to impeach 
Florida Under cross-examination, defen- 
dant denied having ever admitted commis- 
sion of the crime to anyone. The state 
then called, in rebuttal, a police officer 


' who testified that defendant had made 
’ such admission to him while under ques- 


tioning. Admittedly, the officer who ques- 
tioned defendant had failed to administer 
the proper Miranda warnings. Held, in 
reliance on Harris v. New York, 401 U.S. 
222, 91 S. Ct. 643, that such evidence was 
admissible in rebuttal (although not dur- 
ing the state’s case-in-chief) for the pur- 
pose of impeaching a witness’s credibility. 
Walls v. State, 279 So. 2d 95 (Fla. App. 
1973), 9 CLB 836. 
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§ 53.05. —Hypothetical question 
Georgia State’s eyewitness was asked on 
cross-examination: “If I told you that 
[defendant] had a twin brother, would 
you admit the possibility that a twin broth- 
er could have committed the [crime].” 
The trial court properly sustained the dis- 
trict attorney's objections to the question 
on the ground that there was no evidence 
in the case that defendant had a twin 
brother. Said the court, “A hypothetical 
question to a nonexpert witness on cross- 
examination must be based on facts in evi- 
dence.” Scarver v. State, 202 S.E.2d 850 
(Ga. App. 1973), 10 CLB 677. 


§ 53.20. Sequestration of witnesses 
Louisiana It was not “arbitrary or un- 
reasonable” for the trial court to refuse 
a defense request to sequester an assistant 
district attorney, actively engaged as an 
assistant in the prosecution of the case, 
merely because defense counsel desired to 
interrogate him as a witness. 


“To conserve time and to avoid disrupt- 
ing the orderly proceeding of the trial,” 
it was, the court held, “permissible for the 
trial judge . . . to exempt the assistant 
district attorney from the rule of seques- 
tration.” State v. Fallon, 290 So. 2d 273 
(1974), 10 CLB 561. 


Maryland The sequestration rule “did 
not prevent communications relating ex- 
clusively to prior statements of the wit- 
ness himself.” Trial court properly denied 
defense motion to strike testimony of state 
witness who had conferred with one of 
prosecuting attorneys just before taking 
stand, where discussion related exclusively 
to prior statements of the witness himself 
and there was no discussion “as to any of 
the witnesses or what they said.” The pri- 
mary purpose of the rule was “to prevent 
prejudice and to insure against . . . one 
prospective witness from being taught, 
schooled or prompted by hearing another 
witness’ testimony.” Williams v. State, 
313 A.2d 700 (Md. Spec. App. 1974), 10 
CLB 460. 
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DEFENSES 


§ 54.10. Collateral estoppel 

Michigan See People v. Davenport, 208 
N.W.2d 562 (Mich. App. 1973), 9 CLB 
835, CLD § 81.31. 


§ 54.20. Double jeopardy—in general 
Indiana See Smith v. State, 307 N.E.2d 
281 (1974), 10 CLB 557, CLD § 54.20. 


Washington Defendant, a used-car whole- 
saler, turned back the odometers on two 
used cars before selling them. He was 
tried and convicted on two felony counts 
of grand larceny by false representation 
and by trick or device, and two misde- 
meanor counts of selling a motor vehicle 
knowing the odometer had been turned 
back without notifying the buyer. He ap- 
pealed, contending double jeopardy. The 
appellate court, applying the “same evi- 
dence test,” determined that, inasmuch as 
the felony required a showing of the buy- 
er’s reliance on the false representation 
whereas the misdemeanor did not, the 
offenses had to be considered different 
in nature. Furthermore, insofar as double 
jeopardy deals with what may be charged 
and tried, it applies only to successive 
trials, “no authority [having] been cited 
to us stating that one can be placed in 
double jeopardy by one information or 
indictment containing several counts.” 
Nevertheless, the court said, double jeop- 
ardy does prohibit double punishment in 
situations involving “lesser included of- 
fenses.” This arises where the constituent 
elements of the lesser offense are neces- 
sary elements of the greater offense. The 
court vacated the two misdemeanor con- 
victions, deeming them to have been 
merged into the conviction for grand lar- 
ceny. State v. Waldenburg, 513 P.2d 577 
(Wash. App. 1973), 10 CLB 100. 


Wyoming Under a statute providing that 
it was unlawful to deliver or possess with 
intent to deliver a controlled substance, 
simultaneous convictions on two indict- 
ments for delivery and possession with 
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intent to deliver constituted double jeop- 
ardy where the only substantial evidence 
related to one transaction: that of delivery. 
The court held that the case was within 
the rule pronounced in State v. Tobin, 
31 Wyo. 355, 226 P. 681: 

“A statute often makes punishable the 
doing of one thing or another, sometimes 
thus specifying a considerable number of 
things. Then, by proper and ordinary 
construction a person who in one transac- 
tion does all, violates the statute but once, 
and incurs only one penalty. Yet he vio- 
lates it equally by doing one of the things.” 
Dorador v. State, 520 P.2d 230 (1974), 10 
CLB 678. 


§ 54.30. —Dual sovereignty doctrine 
Court of Appeals, 6th Cir. A state prose- 
cution for bank robbery following a fed- 
eral acquittal for the same robbery is not 
violative of the double jeopardy clause. 
The court rejected defense argument that 
Bartkus v. Illinois, 359 U.S. 121 (1968), 
no longer had continuing validity in view 
of the rejection by the Supreme Court in 
Benton v. Maryland, 395 U.S. 784 (1968), 
of the fundamental fairness standard 
“which had been heavily relied upon in 
the Bartkus decision.” Martin v. Rose, 481 
F.2d 658 (1973), 10 CLB 94. 

§ 54.60. —Point at which jeopardy 
attaches 

Court of Appeals, 6th Cir. An appellate 
court upheld defendant’s claim of double 
jeopardy upon his uncontested assertion 
that the trial court below had dismissed 
the jury after it had been selected and 
swom. The government was permitted, 
upon rehearing, to assert and prove that, 
in fact, the jury had not been sworn before 
it was dismissed. The finding of double 
jeopardy was reversed. United States v. 
Whitman, 480 F.2d 1028 (1973), 10 CLB 
94. 


Louisiana Separate indictments and trials 
of defendant for two murders contem- 
poraneously committed in a single trans- 
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action (armed robbery), did not result in 
double jeopardy. “In neither instance was 
the defendant at any time in jeopardy 
for the murder of the other victim.” Al- 
though the same evidence was used in 
both prosecutions, the “purpose” was very 
different since, in each case, evidence pre- 
sented with respect to the death of the 
other victim was merely admitted as part 
of the res gestae and was not essential to 
proving that the defendant had murdered 
the victim in question. As such, the evi- 
dence did not bear upon any essential 
element of the case. Furthermore, the 
doctrine of “collateral estoppel” was not 
applicable since in the first prosecution 
which had resulted in conviction, there 
was no essential issue of fact decided ad- 
versely to the state. State v. Richmond, 
284 So. 2d 317 (1973), 10 CLB 261. 


§ 54.63. Ex post facto 

Florida Florida statute setting up system 
whereby, after accumulation of a certain 
number of “points” for traffic violations, a 
license to drive would be revoked, was 
not an ex post facto criminalization of 
conduct which had occurred before its 
passage. “What the Legislature has done 
is to declare that, given the past history 
of [this driver], an offense committed after 
the effective date of the statute has the 
effect of authorizing the revocation of 
[his] license.” Casci v. State, 293 So. 2d 
403 (Fla. App. 1974), 10 CLB 755. 


§ 54.64. Entrapment—in general 

Court of Appeals, 6th Cir. It was revers- 
ible error to admit, over defense objec- 
tion, hearsay evidence tending to show 
defendant’s predisposition to commit the 
charged offense which was offered for the 
purpose of rebutting the defense of entrap- 
ment. Thus, trial court erred in permit- 
ting Treasury Department agent to testify, 
in connection with “moonshine” case, that 
prior to the incident in question, the agent 
knew that defendant was on a list of 
persons engaged in moonshine business, 
which list was based upon information 
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supplied by various informants. United 
States v. Ambrase, 483 F.2d 742 (1973), 
10 CLB 185. 


Court of Appeals, 9th Cir. Trial court 
did not err in refusing to instruct that 
unless the government agent who urged 
defendant to sell him narcotics had a rea- 
sonable suspicion that defendant was al- 
ready engaged in such illicit selling, de- 
fendant should be acquitted because of 
entrapment. “It is the predisposition of 
the defendant, whether known to the 
agents or not, which is central in deter- 
mining the entrapment issue,” not reason- 
able suspicion that person approached is 
engaged in illicit selling. United States v. 
Williams, 487 F.2d 210 (1973), 10 CLB 351. 


§ 54.69. Immunity from prosecution 
New Jersey Kenny, a public official, was 
indicted by New Jersey in connection with 
receiving a bribe to cause the restrictions 
in a certain deed to be modified. He was 
subsequently indicted in a federal case 
involving the shakedown of various con- 
tractors who sought county construction 
contracts. The federal case came to trial 
first. The district court conferred full 
transactional immunity under 18 U.S.C. 
§ 2514 and directed him to answer cer- 
tain questions. The questions put to Kenny 
by the government on direct examination 
did not involve the transaction which was 
the subject of the state indictment. On 
cross-examination by one of the other de- 
fendants, however, he was asked about his 
participation in the shakedown alleged in 
the New Jersey indictment. At the con- 
clusion of trial, the federal judge issued 
a judgment of immunity and permanently 
enjoined the state from continuing to pros- 
ecute him in that matter. On appeal, the 
injunctive portion of the judgment of im- 
munity was reversed, and defendant was 
left to assert his immunity as a defense 
to the state criminal proceeding. 
Defendant was tried and convicted on 
the state charge. He appealed, contend- 
ing that the state court was required to 
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give full faith and credit to the federal 
court’s judgment of immunity. 

The New Jersey court rejected the 
state’s contention that a federal grant of 
immunity “is controlled by areas about 
which the Government needs information” 
and that the federal government could not 
“pay in a grant of immunity for any more 
information than it was seeking or could 
reasonably expect to receive.” The United 
States Supreme Court had held in Kastigar 
v. United States, 406 U.S. 441, 92 S. Ct. 
1653 (1952), that a grant of immunity must 
offer a protection at least coextensive with 
the privilege against self-incrimination. 
Thus, said the court of appeals, “the very 
purpose of the statute would be defeated 
by an interpretation which qualified the 
transactional immunity to those subject 
matters covered during direct examina- 
tion.” The only inquiry which need be 
made to determine whether the witness 
is immunized by the grant of transactional 
immunity is whether a subsequent prose- 
cution is related to the compelled tes- 
timony.” State v. Kenny, 128 N.J. Super. 
94, 319 A.2d 232 (1974), 10 CLB 759. 


§ 55.00. Insanity—-Lay testimony 

Court of Appeals, 5th Cir. See Chanton 
v. United States, 488 F.2d 1069 (1974), 10 
CLB 447, CLD § 51.10. 


§ 55.05. —Expert testimony 

Indiana Where the sole defense to the 
charge of uttering a forged instrument 
was insanity, it was reversible error for 
the trial court to refuse to permit a de- 
fense psychologist to testify as to what 
he had learned as the result of an inter- 
view with the defendant’s family. The 
expert testimony had been offered for the 
sole and limited purpose of demonstrating 
the analytical basis upon which the psy- 
chologist rested his ultimate opinion as to 
defendant’s sanity. 

The court reversed the conviction on 
the ground that all pertinent, admissible 
evidence as to defendant’s insanity should 
have been permitted for consideration by 
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the jury. It was for the jury and not for 
the expert witness to determine the de- 
fendant’s sanity and, in order for the jury 
to make an intelligent determination, it 
was entitled to have the benefit of the 
expert’s evidence. 

As to the state’s complaint that the ex- 
pert’s opinion was, in part, based on hear- 
say, the state had the right to cross- 
examine the expert at any depth. That 
is, any alleged lack of reliability can be 
brought out on cross-examination and 
should go to the weight of the evidence 
and not its competency. Henderson v. 
State, 308 N.E.2d 710 (Ind. App. 1974), 
10 CLB 678. 


§ 55.67. Renunciation 


Court of Appeals, 3d Cir. Defendants 


allegedly agreed among themselves to dy- 
namite power lines, a Bethlehem steel 
plant, a railroad junction, and other prop- 
erty in the interest of the “movement.” An 
undercover government informer, how- 
ever, obtained their agreement not to take 


such “independent actions” and to turn 
over to him the explosives to be used by 
certain “Weathermen” in destroying an 
atomic reactor in Pennsylvania. Defen- 
dants allegedly agreed to wait awhile, 
and, proceeding to a hiding place, turned 
over the dynamite to the agent. At their 
trial for criminal conspiracy to destroy 
power lines and other property, defen- 
dants conceded that the evidence was suf- 
ficient to prove such an agreement, as well 
as the overt acts charged in the indictment. 
They argued, however, that the overt acts 
were in furtherance of a completely differ- 
ent conspiracy not charged in the indict- 
ment (i.e., a conspiracy to destroy a non- 
existent nuclear power plant, an alternate 
plan urged upon them by the agent) and 
that the charged conspiracy had been 
abandoned at the insistence of the agent. 
Held, while it is true that a defendant is 
not punishable for conspiracy if he with- 
draws before an overt act is committed, 
it was clear that sufficient evidence ex- 
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isted for the jury to determine that defen- 
dants “merely put off temporarily” their 
own plans, that they “did not affirmatively 
withdraw” from the charged conspiracy, 
and that the overt acts relating to the col- 
lection of the dynamite (as well as other 
stated acts) were in furtherance of the 
conspiracy. The jury was not compelled 
to find that defendants abandoned their 
plans merely because government agents 
urged an alternative. United States v. 
Heckman, 479 F.2d 726 (1973), 10 CLB 92. 


Georgia Defendant and an associate 
entered into an agreement to kill someone 
in another state. Pursuant to this, defen- 
dant went alone to the other state and, 
confronting his intended victim, told her 
that he intended to kill her. As a result 
of the ensuing conversation, however, he 
changed his mind. His conviction for con- 
spiracy was upheld on the ground that his 
behavior constituted a sufficient “overt 
act” to comply with Georgia's conspiracy 
statute. Sak v. State, 199 S.E.2d 628 (Ga. 
App. 1973), 10 CLB 190. 


§ 55.70. Res judicata 

Court of Appeals, 5th Cir. Mere fact 
that principal to a criminal charge was 
acquitted was not tantamount to a specific 
judicial determination that the act charged 
was a constitutionally protected “innocent” 
act, but, rather, was consistent with a find- 
ing that the adduced evidence was insuffi- 
cient to convict. It followed, therefore, 
that persons charged with aiding and abet- 
ting could still be convicted of the crim- 
inal charge at a later trial. “A judgment 
in a criminal case operates as res judicata 
in a second criminal case only where the 
parties to both proceedings are identical. 
A judgment of acquittal of one defendant 
in a prior trial does not operate as res 
judicata in the prosecution of a second 
defendant in a later trial, even where the 
same transaction is involved and the sec- 
ond defendant is charged as an accessory 
to the first.” United States v. Musgrave, 
483 F.2d 327 (1973), 10 CLB 184. 
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§ 55.80. Self-defense—in general 

Pennsylvania Defendant pleaded self- 
defense to the charge of voluntary man- 
slaughter. He had been discovered by the 
decedent kissing the decedent’s girl friend. 
The trial court rejected defendant's prof- 
fered instruction to the effect that the 
mere embrace or kissing of decedent's girl 
friend by defendant could not constitute 
provocation for the initial assault by de- 
cedent. Instead, the jury was charged 
that it could consider whether defendant 
should have “reasonably anticipated . . . 
that his conduct with Margaret Garvin 
in the car, if seen by [the decedent], would 
provoke the difficulty which, in fact, de- 
veloped. If so,” advised the trial court, 
“the defendant was not free from fault.” 
Held, the trial court “was clearly in error” 
in giving this charge instead of that re- 
quested by defendant. Conviction re- 


versed and case remanded for new trial, 
the court saying: “Certainly, the [defen- 
dant'’s] act of kissing his victim’s girl friend 
cannot be considered sufficient to establish 
that [defendant] was at fault in provoking 


the decedent.” Commonwealth v. Tier- 
nan, 314 A.2d 310 (1974), 10 CLB 560. 


§ 55.90. —Right to resist an illegal 
arrest 

Rhode Island Conservation Officer X 
observed defendant in the commission of 
a misdemeanor. The defendant refused 
to identify himself and left the scene. 
Officer Y accompanied Officer X to de- 
fendant’s home, where he sustained an 
injury while atempting to arrest the de- 
fendant. Charged with assault upon the 
officer, defendant asserted that he had 
resisted an unlawful arrest. He based 
his assertion upon a_ state provision 
limiting warrantless arrests for misde- 
meanors to situations where the officer 
has reasonable ground to believe that a 
misdemeanor has been committed in his 
presence. Held, that Officer Y was in the 
performance of his duty when he made 
the arrest without a warrant because it 
“was made in assisting a fellow officer in 
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whose presence the misdemeanor in ques- 
tion was committed.” State v. Costa, 306 
A.2d 36 (1973), 9 CLB 840. 


§ 56.35. Unconstitutionality of statute 
or ordinance—equal protection 

Colorado Colorado law defines mar- 
ijuana as a “narcotic” drug and treats vio- 
lations with respect thereto more harshly 
than similar violations related to drugs 
classified as “dangerous or hallucino- 
genic.” The Colorado Supreme Court, 
while acknowledging the existence of “re- 
spectable medical and psychological evi- 
dence that marijuana is not a narcotic and 
is less harmful than many drugs which 
result in lesser punishment,” rejected, 
albeit “reluctantly,” defendants’ assertions 
of arbitrariness and unreasonable classifi- 
cation amounting to deprivation of equal 
protection of the laws. The court refused 
“to substitute its judgment for that of the 
legislature.” The statutory rule that a 
narcotic drug is one which is addictive, 
said the court, provides a rational basis for 
the distinction between the two basic 
categories. The legislative conclusion, 
based upon its fact-finding apparatus, that 
marijuana should be included among the 
drugs considered to be addictive was de- 
terminative of the issue. 

While so deferring to the legislative 
intent, the court indicated grave doubts 
about the continuing classification, ob- 
serving: “A rational basis must rest on 
more than history or experience, however 
long and detailed. When a question 
hinges on scientific fact, there should be 
some evidence that the legislature is in 
touch with scientific reality.” People v. 
Summit, 517 P.2d 850 (1974), 10 CLB 452. 


8 56.39. —Procedural matters 

California The California Penal Code 
empowers the administrative head of any 
state college or university to summarily 
bar or exclude any person from remaining 
on campus where there is “reasonable 
cause to believe that such person has will- 
fully disrupted the orderly operation of 
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such campus.” Knowingly and willfully 
violating such order constitutes a misde- 
meanor. 

The California Supreme Court, consid- 
ering an appeal from the denial of a writ 
of prohibition to prevent prosecution 
under the statute, conceded that, on its 
face, the statute had constitutional in- 
firmities. The court stated that “a nar- 
rower interpretation will both effectuate 
the legislative purpose of the statute and 
confine it within constitutional param- 
eters.” The statute was construed as fol- 
lows: 

First Amendment The term “disrupt” 
would not encompass every disruption 
occasioned by speech, but only the ac- 
tual incitement of violence as a “specif- 
ically intended consequence of the 


speaker's plea” of incitement of conduct 
physically incompatible with the peaceful 
functioning of the campus, or a physical 
or forcible interference with normal col- 
lege activities. In degree, the disruption 
must reach a level constituting “a sub- 


stantial and material threat” to the order- 
ly operation of the campus, thereby 
creating an emergency situation justifying 
summary, “but temporary” exclusion. For 
the narrow purpose of preventing “forc- 
ible interference” with normal college 
activities, “speechmaking may be cur- 
tailed” in defined, clearly specified areas, 
such as classrooms, libraries, etc., where 
the resulting noise would interfere with 
campus operation. This bears the proviso, 
however, that other places be provided on 
campus where dissident views may be 
aired. Furthermore, “the use of devices 
for noise amplification can be reasonably 
regulated” to the same end. 

Vagueness To provide ascertainable 
standards, summary banishment must be 
limited to situations where the person ex- 
cluded has committed acts which are de- 
clared to be illegal under other statutes 
which provide clearly defined standards. 

Procedural Due Process Exclusion 
without prior hearing may be ordered 
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only when there is an emergency caused 
by a campus disorder. A hearing must be 
afforded, however, within seven days of a 
request from the person so excluded. 

In order to sustain a conviction for vio- 
lating this summary exclusion order, the 
prosecution must prove beyond a reason- 
able doubt that “despite the fact that 
reasonable cause supported the order at 
the time of issuance,” the person excluded 
had in fact caused a disruption by illegal 
acts, and that he violated the exclusion 
order. Braxton v. Municipal Court, 514 
P.2d 697 (1973), 10 CLB 265. 


8 56.40. —Violation of First Amendment 
United States Supreme Court Defen- 
dant, aged 69, while walking home from 
his nighttime job was stopped by a police 
officer. According to the officer, defen- 
dant twice refused to answer the officer's 
query as to where he lived, saying, “I 
don’t tell you people anything,” and 
pushed off the officer's arm and sought to 
walk off. The Supreme Court held that 
conviction under a Cincinnati disorderly 
conduct statute constituted violation of 
defendant’s right of free speech in the 
absence of provocative, abusive, or fight- 
ing words. It was clear from the record, 
said the Court, that the defendant was 
simply making a nonviolent protest 
against a questionable restraint. Norwell 
v. City of Cincinnati, 94 S. Ct. 187 (1973), 
10 CLB 253. 


United States Supreme Court Police, 
confronted by 100 to 150 antiwar pro- 
testers massed in front of a patrol car in 
which two arrested demonstrators had 
been placed, ordered the demonstrators 
to disperse. Receiving no compliance, a 
sheriff and his deputies proceeded to 
move up the street directly towards the 
demonstrators, many of whom thereupon 
joined the onlookers gathered on the side- 
walk. Defendant who, according to testi- 
mony, was facing the crowd with his 
back to officers, loudly said, “We'll take 
the fucking street later (or again).” Over- 
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hearing the word “fuck,” the sheriff placed 
defendant under arrest for disorderly con- 
duct. His conviction was upheld by the 
Indiana Supreme Court, primarily based 
on a holding that his remark was intended 
to incite further lawless action on the part 
of the crowd in his vicinity and was likely 
to produce such action. 

The United States Supreme Court re- 
versed, holding that the remark “at worst 
amounted to the advocacy of illegal ac- 
tion at some indefinite future time.” The 
First Amendment, said the Court, permits 
the proscription of advocacy of violence 
only where such advocacy is directed to 
producing or produces “imminent” law- 
less action and is likely to incite or pro- 
duce such action. In fact, considered in 
the context of the “uncontroverted evi- 
dence [which] showed that Hess’s state- 
ment was not directed to any person or 
group of persons, it cannot be said that 
he was advocating, in the normal sense, 
any action.” The evidence and the state- 
ment, in sum, did not give rise to the 
rational inference that his words were in- 
tended to and likely to produce imminent 
disorder. Hess v. Indiana, 94 S. Ct. 326 
(1973), 10 CLB 254. 


United States Supreme Court A cab 
driver, who responded to the complaint 
of his female passenger with a series of 
sexually abusive profane remarks, could 
raise the vagueness or unconstitutional 
overbreadth of a verbal abuse provision 
of a city ordinance although, as applied 
to his particular conduct, the ordinance 
might be neither vague, overbroad, nor 
otherwise invalid. If found deficient in 
one of these respects, the ordinance could 
not be applied to defendant “until and 
unless a satisfactory limiting construction” 
be placed on it. The ordinance provided 
that “no person shall abuse another by 
using menacing, insulting, slanderous lan- 
guage, or profane language.” This pro- 
vision punishes only spoken words and, as 
construed by the Ohio courts, was “facial- 
ly unconstitutional because not limited in 
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application ‘to punish only unprotected 
speech and not be susceptible of applica- 
tion to protected expression.” Plummer 
v. City of Columbus, 94 S. Ct. 17 (1973), 
10 CLB 184. 


Arkansas See Carter v. State, 500 S.W.2d 
368 (1973), 10 CLB 264, CLD § 81.45. 


California See Braxton v. Municipal 
Court, 514 P.2d 697 (1973), 10 CLB 265, 
CLD § 56.39. 


§ 56.42. —Obscenity 

Court of Appeals, 5th Cir. Although, on 
its face, 18 U.S.C.A. § 1462, proscribing 
interstate transportation of “obscene, 
lewd, lascivious or filthy materials,” does 
not, as required by Miller v. California, 
93 S. Ct. 2607 (1973), define the specific 
sexual conduct to which it applies, “this 
requirement may be met. . . by authori- 
tative judicial construction.” The Supreme 
Court’s statement in 12 200-Ft. Reels of 
Super 8mm Film, 93 St. Ct. 2665 (1973), 
that it was “prepared to construe such 
[federal statutory] terms as limiting regu- 
lated material to patently offensive repre- 
sentations or descriptions of that specific 
‘hard-core’ sexual conduct given as exam- 
ples in Miller,” was a “gloss properly 
added to § 1462.” The appellate court also 
held that it was not necessary, as an ele- 
ment of scienter, for the government to 
prove that defendants were aware that 
the materials (magazines) transported 
were legally obscene. It was sufficient to 
show that they knew the nature of the 
materials they had put into interstate 
commerce. United States v. Thevis, 484 
F.2d 1149 (4973), 10 CLB 258. 


Florida Defendant who used the expres- 


sion “mother f-----” in a public place so 
as to be heard by others was charged with 
violating a Florida statute which pro- 
hibited the use of “profane, vulgar and 
indecent language in any public place, or 
upon the private premises of another... .” 
The trial court found the statute to be 
unconstitutional on its face because it 
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sought “only to punish spoken words.” 
The Florida Supreme Court reversed. 
It found that the statute was neither im- 
permissibly vague nor unnecessarily over- 
broad and did not violate the First 
Amendment. Said the court: 


“Counsel for appellee and the trial 
judge rely with much emphasis on . . . 
Gooding v. Wilson, 405 U.S. 518, 92 
S. Ct. 1103, 31 L. Ed. 2d 408 (1972), in 
which that court held a [similar] Geor- 
gia statute to be unconstitutionally 
vague and overbroad . . . since the state 
courts of Georgia had not by construc- 
tion limited the proscription to fighting 
words which by their utterance tend to 
incite an immediate breach of the 
peace. ... In accordance with the pol- 


icy of this Court to construe a statute 
when possible in a manner supportive 
of its constitutionality, we find that the 
language sought to be prohibited . . . is 
that which would necessarily incite a 
breach of the peace. 


“Since the record before us does not 
indicate in what context the words 
‘mother f-----’ were used, we cannot at 
this time determine whether they are 
incorporated within the language 
sought to be described by this statute.” 


State v. Mayhew, 288 So. 2d 243 (1973), 
10 CLB 457. 


§ 56.45. —Void for vagueness 

United States Supreme Court A portion 
of a Massachusetts flag misuse statute, 
subjecting any person to criminal liability 
who publicly “treats contemptuously” the 
flag of the United States, was held to be 
void under the due process doctrine of 
vagueness. In sustaining the relief granted 
by the U.S. court of appeals and the U.S. 
district court to a man who was convicted 
for wearing a small cloth version of the 
United States flag sewn to the seat of his 
trousers, the Court held that the term 
“treats contemptuously,” in the absence 
of a narrowing interpretation by the state 
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court, failed “to draw reasonably clear 
lines between the kinds of nonceremonial 
treatment that are criminal and those that 
are not.” Smith v. Goguen, 94 S.Ct. 1242 
(1974), 10 CLB 664. 


United States Supreme Court Subse- 
quent to defendants’ convictions for such 
acts, Florida’s high court held in another 
case that in the absence of specific statu- 
tory language defining oral and anal sex- 
ual activity, the state’s statute proscribing 
the “abominable and detestable crime 
against nature” was void for vagueness. 
The defendants petitioned for habeas 
corpus relief. 

The United States Supreme Court, not- 
ing that the Florida court had held that 
its decision voiding the statute was “not 
retroactive,” refused to grant relief on the 
ground that prior decisions had _inter- 
preted the statute as covering such acts, 
thereby placing defendants on “clear 
notice that their conduct was criminal 
under the statute as then construed.” In 
overturning the lower court’s decision 
granting writs of habeas corpus, the Court 
observed that federal courts were required 
to view state statutes in the light of prior 
state constructions. Wainwright v. Stone, 
94 §. Ct. 190 (1973), 10 CLB 253. 


Court of Appeals, Ist Cir. Federal Rules 
of Appellate Procedure, Rule 46, requir- 
ing that an attorney “demean (him)self 

. uprightly and according to law,” and 
that he not engage in “conduct unbecom- 
ing a member of the bar” was not, “when 
placed in context .. . of a rule directed to 
a discrete professional group,” so uncon- 
stitutionally vague as to deny due pro- 
cess when used as the basis for a disciplin- 
ary hearing. “The legal profession has 
developed over a considerable period of 
time a complex code of behavior and it is 
to that code that such words as ‘conduct 
unbecoming a member of the bar’ refer.” 
In re Bithoney, 486 F.2d 319 (1973), 10 
CLB 350. 


Iowa In a case involving a charge of 
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open and gross lewdness and indecent 
exposure, the Iowa Supreme Court struck 
down as unconstitutionally vague a 123- 
year-old statute providing: 


“If any man and woman not being 
married to each other, lewdly and vi- 
ciously associate and cohabit together, 
or if any man or woman, married or 
unmarried, is guilty of open and gross 
lewdness, and designedly makes an 
open and indecent or obscene exposure 
of his or her person, or of the person of 
another, every such person shall be 
imprisoned in the county jail not ex- 
ceeding six months, or be fined not 
exceeding two hundred dollars.” (Em- 
phasis the court's.) 


The court rejected the state’s conten- 
tion that the terms “lewd,” indecent,” and 
“obscene” were commonly used and had 
a generally accepted meaning. The pas- 
sage of time, said the court, had “eroded 
the effective employment of such terms 
in any statutory enactment,” absent spe- 
cific definition, as descriptions of pro- 
scribed ultimate criminal conduct. 

The statute, moreover, could not be 
upheld under any traditional savings de- 
vices. State v. Kueny, 215 N.W.2d 215 
(1974), 10 CLB 556. 


D. THE JURY 


JURY INSTRUCTIONS 


§ 57.10. Burden of proof 

United States Supreme Court “Presump- 
tion of truthfulness of witnesses” instruc- 
tion did not shift burden of proof or negate 
presumption of innocence; error, if any, 
did not rise to constitutional dimensions, 
when viewed in context of entire instruc- 
tion to jury and of trial as a whole. 

In an Oregon trial for armed robbery, 
where defendant neither took the stand 
nor presented any witnesses in his own 
behalf, defendant appealed his convic- 
tion, contending that the instruction on 
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presumption of truthfulness of witnesses 
shifted the state’s burden to prove guilt 
beyond a reasonable doubt and forced 
him to prove his innocence. The state 
appellate courts affirmed the conviction, 
and defendant commenced a_ federal 
habeas corpus action. The Ninth Circuit, 
reversing the district court, noted that the 
instruction has been almost universally 
condemned and agreed with defendant 
that he had been deprived of due process. 

The United States Supreme Court re- 
versed, noting that before a federal court 
may overturn a conviction resulting from 
a state trial, “it must be established not 
merely that the instruction is undesirable, 
erroneous, or even ‘universally con- 
demned, but that it violated some right 
which was guaranteed to the defendant 
by the Fourteenth Amendment.” In the 
instant situation, the trial court had care- 
fully instructed the jury with respect to 
the presumption of innocence and the 
state’s burden of proof. The instruction 
itself, the Court indicated, was clearly 
hedged with qualifications demonstrating 
that the jury “remained free” to evaluate 
the trustworthiness of testimony. Fur- 
thermore: 


“[Bly acknowledging that a witness 
could be discredited by his own manner 
or words, the instruction freed respon- 
dent from any undue pressure to take 
the witness stand himself or to call 
witnesses under the belief that only 
positive testimony could engender dis- 
belief of the State’s witnesses.” 


Cupp v. Naughten, 94 S. Ct. 396 (1973), 
10 CLB 348. 


Pennsylvania Trial court’s instruction to 
jury that “the burden of proving that the 
defendant’s statement was voluntary and 
true rests upon the Commonwealth and 
that burden must be sustained by a pre- 
ponderance of the evidence,” was revers- 
ible error. “While this is a correct state- 
ment of the law on the question of volun- 
tariness, it is, of course, not correct with 
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regard to the truth of [defendant's] state- 
ment,” where it bears upon elements of 
the crime charged. The fatal defect was 
not cured by other passages in the charge 
which correctly stated that the burden 
was on the Commonwealth to prove the 
defendant’s guilt beyond a reasonable 
doubt. Commonwealth v. Ewell, 319 A.2d 
153 (1974), 10 CLB 754. 


§ 57.35. Circumstantial evidence 

Illinois Where the state presented ev- 
idence in a robbery case that defendant 
had approached the service station with 
one Peters, had stood outside the door 
while Peters robbed the attendant, and 
had then fled with Peters, and was appre- 
hended with him, at which time he tried 
to hide Peters’s gun, the jury’s guilty ver- 
dict was supported by the evidence not- 
withstanding the testimony by Peters that 
he alone had perpetrated the crime and 
that defendant was unaware of his inten- 
tion and did not observe the crime. Fur- 
thermore, it was not error to refuse to 
give the following instruction because the 
evidence was not wholly circumstantial: 
“You should not find the defendant guilty 
unless the facts and circumstances proved 
exclude every reasonable theory of inno- 
cence.” The proof of guilt was not en- 
tirely circumstantial, eyewitness _ testi- 
mony placed the defendant approaching 
and leaving the scene of the crime with 
Peters and also placed defendant just out- 
side the service station door while the 
robbery was occurring. People v. Minish, 
312 N.E.2d 49 (Ill. App. 1974), 10 CLB 
852. 

Texas See Eiland v. State, 509 S.W.2d 
596 (Tex. Crim. App. 1974), 10 CLB 848, 
CLD § 48.00. 


§ 57.45. Defendant's failure to testify 
United States Supreme Court See Cupp 
v. Naughten, 94 S. Ct. 396 (1973), 10 CLB 
348, CLD § 57.10. 


Indiana Defendant maintained on ap- 
peal that it was error for trial court, in 
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absence of request by the defendant him- 
self, to charge the jury pursuant to state 
law as follows: 


“The defendant is a competent witness 
to testify in his own behalf. But if the 
defendant does not testify, his failure 
to do so shall not be commented upon 
or referred to in the argument of the 
cause, nor commented upon, referred 
to, or in any manner considered by the 
jury trying the same; and it shall be the 
duty of the court in such case, in its 
charge, to instruct the jury as to their 
duty under the provisions of this sec- 
tion.” 


The appellate court rejected defendant's 
contention that the charge itself consti- 
tuted an impermissible drawing of the 
jury's attention to the fact that he did not 
take the stand in his own behalf. The 
court distinguished its position from con- 
trary holdings in various other jurisdic- 
tions partly on the ground that, in con- 
trast to the cited jurisdictions, said instruc- 
tion was required by Indiana law. Gross 
v. State, 300 N.E.2d 906 (Ind. App. 1973), 
10 CLB 191. 


Michigan It was not error for the trial 
judge to instruct the jury on defendant's 
right not to testify, even though defen- 
dant had specifically requested that the 
instruction not be given. Said the court: 
“The instruction is more than an inte- 
gral part of a defendant's constitutional 
right not to testify. It is also an explana- 
tion to a jury of laymen of the reason why 
a defendant may not be called to testify 
in a criminal case.” People v. Harris, 218 
N.W.2d 150 (Mich. App. 1974), 10 CLB 
756. 


§ 57.50. Duty to ¢harge on defendant’s 
theory of defense 

Colorado Defendant and his wife were 

found at night hiding behind packing 

crates inside the premises of a moving 

and storage company. A screwdriver had 

been wedged in the door jamb of the 
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back door. At his trial for attempted 
burglary, he presented testimony to the 
effect that he was an employee of the 
company and had entered for the sole 
purpose of explaining to his wife his job 
in connection with the packing and ship- 
ping of crates. Subsequently, his counsel 
tendered an instruction on the above 
theory of defense to which the prosecutor 
objected because of certain inaccuracies. 
The trial court refused to accept the ten- 
dered instruction and refused defense 
counsel's offer to correct it. The court gave 
the “usual basic instructions common to 
all criminal cases,” which did not set forth 
any theory of defense. 

Held, in reversing conviction, that “the 
fact that a defense theory instruction may 
be ineptly worded, grammatically incor- 
rect, or inaccurate in some particular does 
not excuse the trial court from properly 
instructing on the theory of defense, as- 
suming there is evidence to support such 
an instruction.” It is the duty of a trial 
court in cooperation with counsel to 
“either correct the tendered theory of the 
case instruction or to incorporate the sub- 
stance of such an instruction in one to be 
drafted by the court.” People v. Moya, 
512 P.2d 115 (1973), 10 CLB 101. 


§ 57.70. Lesser included offenses 

Iowa In trial for sale of marijuana, it 
was not error for trial court to refuse 
defense request to instruct jury on posses- 
sion of marijuana as a lesser included 
offense, although a showing of possession 
was made at the trial. Rationale was that 
“possession” could not be considered a 
requisite element of the offense since, 
under the Uniform Narcotic Drug Act, 
“sale” was defined as “barter, exchange, 
gift, or offer therefor, and each such trans- 
action made by any person, whether as 
principal, proprietor, agent, servant, or 
employee.” State v. Habhab, 209 N.W.2d 
73 (1973), 9 CLB 838. 


§ 57.75. Limiting and cautionary 
instructions 
Court of Appeals, 2d Cir. During his 
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closing remarks, defense counsel in a tax 
evasion case argued that “the juror’s creed 
is an exemplification of what we call the 
Golden Rule.” He asked them, in effect, 
whether they would not wish the jury to 
apply that precept if any of their friends, 
or members of their family ran afoul of 
the law. Held, since the “Golden Rule” 
standard for jury determination had long 
since been rejected by this circuit, the 
district judge did not make an improper 
comment when he advised the jury: “You 
must be impartial and objective. No one 
is to judge themselves, that is not the sys- 
tem of justice.” United States v. Vario, 
484 F.2d 1052 (1973), 10 CLB 257. 


Court of Appeals, 5th Cir. It was plain 
error for the trial court not to instruct the 
jury that defendant (charged in two-count 
indictment with taking money from a 
bank and receiving money stolen from 
said bank) could be convicted of robbery 
or receiving but not of both. “A thief 
cannot be convicted of receiving from 
himself.” 18 U.S.C. § 2113(b) and § 2113 
(c) stated separate, distinct, and incom- 
patible offenses, and it was erroneous to 
instruct the jury that it could convict the 
defendant of both taking and possessing 
the same money obtained in the same 
theft. Moreover, the prejudice was not 
cured by the imposition of a general sen- 
tence for a term within the limits applic- 
able to only one of the counts. United 
States v. Abercrombie, 480 F.2d 961 
(1973), 10 CLB 92. 


Indiana See Aubrey v. State, 310 N.E.2d 
556 (1974), 10 CLB 754, CLD § 45.40. 


§ 57.76. “Missing witness” instruction 

District of Columbia Responding to a 
break-in call, police found defendant 
standing on the porch of a certain house. 
When defendant explained that he was 
looking for someone he knew, they al- 
lowed him to leave. As soon as he de- 
parted, however, the owner of the house 
told them that he didn’t know the man. 
The police then followed defendant across 
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the street into an alley where they dis- 
covered him getting rid of a brown paper 
bag containing a gun. At his trial for 
carrying a concealed weapon, he testified 
that he had gone to the house in order 
to see a girl, that she had been present at 
the door shortly before the arrival of the 
police, but that her father had ordered 
her to get him to leave. Defendant did 
not, however, reinforce his testimony by 
calling her as a witness. The government, 
in consequence, requested a missing wit- 
ness instruction — which was given over 
defense objection. 

Held, the instruction (and the prosecu- 
tion’s comment on it) constituted rever- 
sible error. The occurrence concerning 
which she had knowledge was too remote 
from defendant’s arrest to permit the con- 
clusion that her testimony would eluci- 
date the transaction. “It was therefore 
error for the court or counsel for the 
government to suggest to the jury that it 
could infer that, if called, her testimony 
would have been unfavorable to the ac- 
cused.” Haynes v. United States, 318 A.2d 
901 (D.C. App. 1974), 10 CLB 757. 


§ 57.78. Offense not charged in 
indictment 

Michigan Where felony-murder is the 
only murder count charged, it would be 
error for trial court to charge that jury 
could find defendant guilty of second- 
degree murder or manslaughter. Jury 
must be instructed that its verdict shall 
be guilty of murder in the first degree or 
not guilty. There was nothing, however, 
which prevented the state from initially 
including a second count for that degree 
of homicide which it felt the facts sup- 
ported. In such instance: 


“Before the case is submitted to the jury 
the people may elect whether to go to 
the jury on the felony-murder count 
alone or on both counts where the 
proofs adduced support such submis- 
sion. Contrariwise the defense is en- 
titled to move the court to compel an 
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election or dismiss either count unsup- 
ported by proofs.” 


People v. Bufkin, 210 N.W.2d 390 (Mich. 
App. 1973), 10 CLB 191. 


§ 57.80. Presumptions and inferences— 
in general 

Washington At defendant's trial for as- 
sault with intent to kill, the jury was in- 
structed that the fact that the defendant 
was armed with an unlicensed pistol was 
prima facie evidence of his intent to com- 
mit a crime of violence. Defendant con- 
tended on appeal from his conviction that 
the statutory presumption on which the 
instruction was based unconstitutionally 
“deprive[d] him of his presumption of 
innocence and allow[ed] the jury to con- 
vict him on proof of guilt less than beyond 
a reasonable doubt.” 

The Supreme Court of Washington 
(although pointing out that the presump- 
tion served only to prevent directed ver- 
dicts of acquittal and allowed but did not 
require a jury to infer the presumed fact 
from the evidence), held the statute to be 
unconstitutional. In so holding, the court 
felt compelled to depart from previous 
decisions which had determined the valid- 
ity of statutory presumptions by “the 
more likely than not” test, before the 
United States Supreme Court, in In re 
Winship, 397 U.S. 358, 90 S. Ct. 1068 
(1970), had given due process status to the 
common-law rule requiring proof beyond 
a reasonable doubt “of every fact neces- 
sary to constitute the crime with which [an 
accused] is charged.” However, legisla- 
tures still have “the authority to create 
presumptions where the presumed fact 
follows beyond a reasonable doubt from 
the proven fact.” In the instant case, 


“The answer to whether it has been 
shown beyond a reasonable doubt . . . 
that the fact the defendant was armed 
with an unlicensed pistol proves his in- 
tent to commit a crime of violence can 
only be no.” 
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State v. Odom, 520 P.2d 152 (1974), 10 
CLB 680. 


§ 57.90. —Presumption of innocence 
New Mexico Where defendant was 
charged with burglary as an accessory, 
trial court did not err in refusing to in- 
struct that there was no presumption that 
defendant was an accessory and that de- 
fendant did not have the burden of prov- 
ing that he was not an accessory. The 
refused instruction did not state a theory 
of the case, as contended, and the court 
had instructed on the presumption of in- 
nocence and the state’s burden of proof. 
State v. Gunzelman, 514 P.2d 54 (N.M. 
App. 1973), 10 CLB 194. 


§ 58.05. Punishment (or disposition 
following insanity acquittal) of 
no concern to jury 

Texas Although it was improper for trial 

court during guilt-innocence stage of trial 

to instruct jury as to penalties for murder 
with malice and murder without malice, 
the error was not such as to require re- 
versal, notwithstanding defendant’s con- 
tention that it not only contravened the 
statute but also rendered it impossible for 
the jury to ignore the issue of punishment 
in determining his guilt or innocence of 
the murder. Rationale was that at voir 
dire the prosecution would have the right 
to inform prospective jurors of the range 
of punishment applicable in the case. 
Staggs v. State, 503 S.W. 2d 587 (Tex. 
Crim. App. 1974) 10 CLB 457. 


§ 58.30. Removal of element of crime on 
proof from consideration by jury 
Court of Appeals, 2d Cir. Failure of the 
trial court, in its charge to the jury on a 
conspiracy count, to instruct that knowl- 
edge that the stolen goods were in inter- 
state commerce is an element of the con- 
spiracy offense, mandated reversal of the 
conviction as a matter of plain error. 


“which we must notice regardless of 
counsel's failure to clarify the basis of 


CRIMINAL LAW BULLETIN 


the objection and to pursue the matter 
on appeal. ... While we are satisfied 
that a jury could infer appellants’ 
knowledge that the shipment was in 
interstate commerce from the evidence 
introduced, knowledge was an essential 
element of the crime of conspiracy. The 
existence of that essential element the 
jury never determined.” 


United States v. Houle, 490 F.2d 167 
(1973), 10 CLB 547. 


§ 58.50. Prejudicial comments by trial 
judge during charge 

Arizona Where the trial judge inadver- 
tently said “guilty” rather than “not 
guilty” while instructing the jury not to 
draw any inference of guilt from the in- 
formation, reversible error was not com- 
mitted. The trial judge gave a cautionary 
corrective instruction; the error was not 
so prejudicial as to make correction im- 
possible. State v. Flynn, 514 P.2d 466 
(1973), 10 CLB 261. 


Arizona Trial court’s reversible error in 
sustaining prosecutor’s hearsay objection, 
might have been corrected and a new 
trial avoided, had judge not refused to 
hear defense counsel's offer of proof. In- 
stead, the trial judge confined him to not- 
ing the offer of proof on the record “any- 
time we are not here.” Said the appellate 
court: 


“It is true that an offer of proof is nec- 
essary in order to secure review of ex- 
clusion of evidence unless from the 
evidence it is obvious what the answer 
of the witness will be or what the proof 
will be. . . . However, offers of proof 
of evidence or testimony not reasonably 
anticipated by the trial court can be of 
great assistance to the trial court in 
determining whether to ultimately ad- 
mit the evidence tendered. In the in- 
stant case, the defense attorney was 
forced to make his offer of proof before 
the court reporter, outside the presence 
of the trial court, and, of course, the 
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trial court did not have a chance to 
adequately reconsider his exclusion of 
the evidence which he may well have 
done upon reflection. He could have 
then avoided a reversal of the case. 
Under these circumstances the trial 
court could benefit just as much from 
a proper offer of proof as the appellate 
court.” 


State v. Belcher, 514 P.2d 472 (1973), 10 
CLB 262. 


§ 58.55. Charge on issues of law 

Court of Appeals, 9th Cir. Failure of the 
trial court to use the words “beyond a 
reasonable doubt” in the instruction — “If 
the accused be proved guilty, say so. If 
not proved guilty, say so,” — while erron- 
eous, did not constitute reversible error 
where the case was not a “close” one. The 
court, however, indicated frustration with 
the repeated usage of this abbreviated 
instruction. United States v. Urbanis, 490 
F.2d 384 (1974), 10 CLB 546. 


Indiana. Trial court did not err in re- 
fusing defense request for instruction 
which, in effect, would have advised the 
jury that if they had a reasonable doubt 
as to what the law in the case was or if 
there was a reasonable doubt among 
them as to the interpretation of the 
statutes or laws which they could not 
reconcile, then it was their duty to give 
the defendant the benefit of any such 
reasonable doubt and adopt the construc- 
tion of the law that most favored the de- 
fendant. Said the court: 


“All that is required of the court is to 
instruct the jury as to what the law is 
and to tell them that they have the right 
to accept that law as given them by the 
court, together with the further right to 
disagree with the court and to construe 
the law to suit themselves and that they 
have no right to disregard the law. It is 
axiomatic that the rule pertaining to 
reasonable doubt pertains to the ev- 
idence adduced before the court or jury 
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trying the cause and the same does not 
pertain to the law.” 


Lawson v. State, 306 N.E.2d 150 (Ind. 
App. 1974), 10 CLB 459. 


§ 58.57. Summarizing evidence and 
parties’ contentions 

Pennsylvania Prejudicial error was com- 
mitted where, in summarizing evidence 
for jury in murder and conspiracy to mur- 
der case, trial judge incorrectly attributed 
to defendant the words, “let’s go over and 
get them,” and, thereafter, declined de- 
fense request to strike said portion of the 
charge. He declined on the ground that 
he had frequently in his charge explained 
to the jurors that it was their recollection 
of the evidence that controlled. While 
not every variance between the evidence 
and a judge’s summary of it will con- 
stitute reversible error, it is “vital” that 
the trial judge in his summary avoid 
material misstatements of the evidence 
because of the great influence he necessar- 
ily has over a jury. Commonwealth v. 
Crawford, 305 A.2d 893 (1973), 9 CLB 
837. 


THE JURY — SELECTION, 
DELIBERATION, AND VERDICT 
(Right to jury trial. See § 43.45.) 


§ 60.00. Requirement of an impartial 
jury—in general 

Court of Appeals, 6th Cir. Where a 
friend of a defendant contacted juror with 
respect to case, and defendant’s counsel, 
on hearing of this, informed court, trial 
judge erred in denying defense motion for 
mistrial even though judge made a cau- 
tionary instruction to jury and removed 
the contacted juror. The judge also elic- 
ited a statement from another juror 
that his opinion had not been influenced 
although he had been contacted by first 
juror. The presumption of prejudice from 
improper contact, although rebuttable, is 
a “rigid one” because of its importance 
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in protecting the jury system. United 
States v. Ferguson, 486 F.2d 968 (1973), 
10 CLB 352. 


New York Although there were grounds 
for the suspicion that defendant was 
aware at the time of the selection of the 
jury that a juror knew the defendant 
many years prior to the trial and harbored 
a grudge against him for running around 
with the juror’s wife and that defendant 
“disingenuously concealed this recogni- 
tion for the purpose of later challenging 
the verdict for bias,” this alone could not 
save the verdict. “The preservation of the 
integrity of the judicial system requires a 
trial by a jury above all and any suspicion 
of prejudice.” Conviction reversed. People 
v. Harding, 355 N.Y.S.2d 394 (lst Dep't 
App. Div. 1974), 10 CLB 756. 


§ 60.05. —Selection of veniremen 

“The Trial of the Gainesville Eight: The 
Legal Lessons of a Political Trial,” by 
Cameron Cunningham, 10 CLB 215 
(1974). 


Mississippi Statute providing for aug- 
mentation of depleted regular jury with 
“bystanders” was not breached where 
bailiff, at court’s request, resorted to tele- 
phoning or personally contacting five 
prospective jurors, one of whom became 
the twelfth juror and another the thir- 
teenth or alternate juror. 


“We are unable to see that the appel- 
lant was in any way prejudiced by the 
calling of prospective jurors over the 
telephone; this might have been the 
quickest and most effective way. ... We 
hold that the procedure followed was 
authorized both by the statute and by 
the rulings of this Court.” 


Continuing, the court noted that even 
where a breakdown or omission in the 
jury empaneling process does occur, the 
trial court would retain its discretionary 
power in such matters, absent a showing 
that there was fraud or bad faith or that 
actual prejudice resIted to defendant. 
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Here, the evidence against defendant was 
so strong that the jury “would have been 
hard put to bring in any other verdict 
than that of “guilty.” Boles v. State, 288 
So. 2d 718 (1974), 10 CLB 558. 


§ 60.08. —Systematic exclusion of 
Negroes, etc. 
Court of Appeals, 5th Cir. In 1972, the 
Supreme Court, in Peters v. Kiff, 407 U.S. 
493, held that a white person indicted 
and convicted by juries from which black 
persons were systematically excluded was 
entitled to have the conviction set aside 
without a showing of actual bias. Prior to 
this holding, defendant, a white male, 
was convicted of rape on a government 
reservation. Held, in denying motion to 
set aside conviction, that the principle of 
Peters should not be given retroactive 
effect. Watson v. United States, 484 F.2d 
34 (1973), 10 CLB 189. 


Alabama Alleging that only 2.4 percent 
of the county’s jury roles consisted of 
persons thirty-five years of age or under, 
defendant charged invidious discrimina- 
tion by systematic exclusion. Although it 
was held that defendant had not properly 
reserved the issue for review, the court 
expressed its opinion that young people 
do not constitute a cognizable class. “By 
way of gratuitous dictum, we should have 
said, had the question been properly 
raised, that we see no merit in any notion 
that age is a valid criterion.” Williamson 
v. State, 296 So. 2d 24 (Ala. Crim. App. 
1974), 10 CLB 849. 


< 


Louisiana Statute providing that “a 
woman shall be selected for jury service 
only if she has filed with the Clerk of 
Court a written declaration evidencing 
her desire to serve,” was constitutionally 
valid notwithstanding “persistent con- 
stitutional attack in recent years” on such 
provisions. “Following Hoyt v. Florida, 
368 U.S. 57, 82 S. Ct. 159, 7 L. Ed. 2d 118 
(1961), the last authoritative expression of 
the United States Supreme Court on a 
similar procedure, we have consistently 
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upheld the validity of tnese provisions. . . . 
The constitutional question is now pend- 
ing before the United States Supreme 
Court, but we adhere to Hoyt v. Florida, 
supra, until the Court has again spoken 
on the subject.” State v. Walker, 296 So. 
2d 310 (1974), 10 CLB 849. 


§ 60.10. Conduct of voir dire—in general 
Court of Appeals, 6th Cir. It was revers- 
ible error for the trial judge to refuse to 
ask prospective jurors if “they could ac- 
cept the proposition of law that a deten- 
dant is presumed to be innocent, has no 
burden to establish his innocence, and is 
clothed throughout the trial with this pre- 
sumption,” notwithstanding the wide 
discretion invested in trial judges in de- 
termining questions to be asked of venire- 
men. “A requested question should be 
asked if an anticipated response would 
afford the basis for a challenge for cause.” 
United States v. Blount, 479 F.2d 650 
(1973), 10 CLB 95. 


Oklahoma Trial court erred during the 
jury selection process in refusing to ex- 
cuse for cause a deputy sheriff who was 
the brother of another deputy sheriff who 
was a witness-in-chief against defendant. 
Since defendant had exhausted all of his 
peremptory challenges, he was precluded 
from removing a prospective juror whom 
he considered to be undesirable. Con- 
sequently, defendant was injured suffi- 
ciently to cause the trial court’s error to 
constitute reversible error. Conviction 
reversed. Thompson v. State, 519 P.2d 
538 (Okla. Crim. App. 1974), 10 CLB 677. 


§ 60.20. Peremptory challenges 

Court of Appeals, 8th Cir. Defendant 
prisoners contended that they were re- 
moved from courtroom during portion of 
process of impaneling jurors in violation 
of F.R. Crim. P. 43, specifically during 
time defense counsel! exercised their per- 
emptory challenges. Unobjected to at time 
of trial, this procedure is now raised as 
plain error under F.R. Crim. P. 52 (b), 
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and, absent knowing and _ voluntary 
waiver, presented “a serious constitutional 
challenge to the conduct of the trial.” 
Case remanded to permit defendants to 
obtain adequate record to present issues 
on appeal. United States v. Chrisco, 487 
F.2d 505 (1973), 10 CLB 450. 


§ 60.60. —Prejudice on part of individual 
jurors 

New York Although statute providing 
for automatic disqualification of prospec- 
tive jurors for “implied bias” was limited 
to certain enumerated relationships, none 
of which were present in the instant case, 
“There is a compelling logic to the [de- 
fendant’s] contention that ‘where a peace 
officer has been killed and a peace officer 
is the principal prosecution witness, no 
other peace officer should be allowed to 
sit in judgment.’ For even if the officers 
called as jurors were in fact impartial 
that would not dispel the lingering ap- 
pearance of justice denied.” Convictions 
were reversed, however, upon findings of 
“actual bias” in attitudes of challenged 
veniremen. 

The court noted that the statute in 
question had been modified subsequent 
to the above trial to permit challenges for 
cause for “implied bias” on the broader 
ground that the prospective juror “bears 
some other relationship to any such person 
[i.e., to the defendant, or to the victim 
of the crime charged or to a prospective 
witness at the trial] of such nature that 
it is likely to preclude him from render- 
ing an impartial verdict.” The revised 
law also abandoned the “expurgatory 
oath” so that there is no longer any facile 
method for purging a prima facie show- 
ing of actual bias. The oath consisted of 
the challenged juror’s declaration that he 
believed that his previously formed 
opinion as to the guilt or innocence of the 
defendant would not influence his verdict, 
and that he could render an impartial ver- 
dict according to the evidence. The oath 
must be expressed and must be in the 
form of a belief, and the trial judge must 
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determine whether the juror still enter- 
tains a present opinion or impression that 
would influence his verdict. In the instant 
case, the court found that the expurga- 
tory oaths had not been made in full com- 
pliance with the then governing statute. 
People v. Culhane, 33 N.Y.2d 90, 305 
N.E.2d 469 (1973), 10 CLB 452. 


§ 60.70. Exposure of jurors to prejudicial 
publicity 

Court of Appeals, 3d Cir. In the interim 
between conclusion of all the evidence 
and its submission to the judge, a local 
newspaper published an article (which 
was read by one juror and an alternate) 
reporting defendant’s arrest on another 
charge and referring to defendant as a 
“gang figure.” Held, the district court did 
not err in refusing to grant a mistrial. 
News of the arrest (for assault) did not 
contain “directly incriminating informa- 
tion,” such as consciousness of guilt of the 
instant charge for violation of income tax 
laws. Moreover, the jury had already had 
its chance to make its assessment of the 
defendant and of the evidence, and the 
two jurors who had read the article had 
assured the court, after receiving instruc- 
tion to disregard the article, that it would 
not affect their ability to render a fair 
and impartial judgment. United States v. 
D’Andrea, 495 F.2d 1170 (1974), 10 CLB 
753. 


§ 61.20. —Extrajudicial communication 
Court of Appeals, 6th Cir. See United 
States v. Ferguson, 486 F.2d 968 (1973), 
10 CLB 352, CLD § 60.00. 


§ 62.00. Verdict—general verdicts 

Colorado Although statute provided that 
sealed verdicts could be used except in 
cases where the penalty “may be death 
or life imprisonment,” use of sealed ver- 
dict in prosecution for felony providing 
penalty of four years to life was not error. 
The statute, said the court, “does not 
embrace offenses which have a sentence 
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of less than life imprisonment as a min- 
imum and a maximum of either life im- 
prisonment or death.” People v. Herrera, 
512 P.2d 1160 (1973), 10 CLB 103. 


§ 62.03. —Requirement of verdict by 
twelve jurors 

Utah Although the United States Su- 
preme Court negated the death penalty 
(Furman v. Georgia, 408 U.S. 238 (1972)) 
on grounds of cruel and unusual punish- 
ment, the decision did not serve to render 
the crime of first-degree murder less than 
a capital offense. “Furman affected only 
the punishment; the nature of the crime 
remains unchanged.” Hence defendant, 
tried by a jury of eight, was entitled to 
reversal of conviction where he was not 
accorded twelve-man jury which state law 
mandates in capital cases. State v. James, 


512 P.2d 1031 (1973), 10 CLB 99. 


§ 62.04. —Inconsistent verdicts 
Court of Appeals, 2d Cir. Defendants 
were tried for conspiracy to file a false 
report with the SEC and for having, in 
fact, done so. They were acquitted on 
the conspiracy count but, after a supple- 
mental charge and further deliberation, 
defendants were found guilty of the sub- 
stantive offense. On appeal, they con- 
tended that the conspiracy acquittal acted 
as a bar to the subsequent inconsistent 
conviction for filing the report, since, they 
maintained, the two counts were virtually 
identical. The well-settled rule that in- 
consistent simultaneous jury verdicts will 
not be disturbed did not apply, they con- 
tended, since the verdicts were not, in 
fact, simultaneous. This temporal factor, 
they argued, brought the case within the 
purview of Sealfon v. United States, 332 
U.S. 575 (1948), where the Court applied 
the rule of res judicata to bar a subse- 
quent prosecution on a substantive offense 
after an acquittal on a related conspiracy 
count. 

Held, that the principle of res judicata, 
recognized in Sealfon in the setting of 
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separate prosecutions, has no application 
to inconsistent verdicts on counts tried 
together under a single indictment. United 
States v. Zane, 495 F.2d 683 (1974), 10 
CLB 752. 


Court of Appeals, 5th Cir. See United 
States v. Abercrombie, 480 F.2d 961 
(1973), 10 CLB 92, CLD § 57.75. 


§ 63.40. Postverdict inquiry into juror’s 
competency 

Court of Appeals, 2d Cir. Thirteen days 
after defendant’s conviction in a federal 
court, a juror sent him a rambling letter, 
bizarre in content and form, urging him 
to “repent” and claiming for herself clair- 
voyant powers. On the basis of the letter 
and the opinions of several psychiatrists, 
the defendant moved for a new trial or, 
alternatively, for a hearing on the com- 
petency of the writer as a juror, but the 
motion was denied. 


The Second Circuit, noting the strong 
judicial policy against any postverdict 


inquiry into the state of mind of any juror, 
affirmed the ruling. Absent “substantial 
if not wholly conclusive evidence of in- 
competency” — such as a “closely contem- 
poraneous and independent” posttrial ad- 
judication of incompetency — courts have 
been “unwilling to subject a juror to a 
hearing on his mental condition merely on 
the allegations and opinions of a losing 
party.” In the instant case, where the 
juror was steadily employed, where there 
had been nothing in her demeanor during 
the voir dire or trial to indicate incom- 
petence, and where defendant offered no 
evidence of any history of mental insta- 
bility, much less evidence of any adjudi- 
cation of insanity or incompetence, the 
opinions of the experts were, of necessity, 
“formed in a vacuum, based on one piece 
of evidence, and fell far short of con- 
stituting the sort of ‘objective fact’ which 
can justify inquiry into the internal work- 
ings of the jury.” United States v. Dio- 
guardi, 492 F.2d 70 (1974), 10 CLB 673. 


943 
E. SENTENCING AND PUNISHMENT 


SENTENCING PROCEDURES 


§ 65.20. Right of allocution 

Court of Appeals, Ist Cir. Defendant was 
convicted of narcotics violations under 
21 U.S.C. 841(a)(1), 846. Conviction under 
that statute necessitates the imposition 
of a “special parole term” in addition to 
any prior sentence. Although the trial 
judge was aware of the special parole 
requirement, he inadvertently failed to 
impose such a special term when passing 
sentence. The omission was brought to 
the trial judge’s attention at a time when 
defendant was already serving his sen- 
tence but while his appeal was pending. 
The court, in the absence of the defen- 
dant, amended the judgment to include a 
special parole term of three years. 

Defendant subsequently challenged 
the imposition of the special parole term 
on the grounds of having been denied the 
right of being present when it had been 
entered and asserted double jeopardy re- 
sulting from the imposition of an in- 
creased sentence. 

Held, on authority of Bozza v. United 
States, 330 U.S. 160 (1947), that “because 
the trial court’s initial sentence omitting 
the special parole term was invalid, the 
new sentence was not merely permitted 
but required.” The court went on to hold, 
however, that defendant had been de- 
prived, by virtue of his physical absence 
from the resentencing, of the opportunity 
to make a statement to the court in his 
own behalf. The second sentence, there- 
fore, while statutorily valid, was vacated 
and the case remanded to the trial court 
for a third sentencing at which time de- 
fendant and his counsel, if he so desired, 
would be present. Tompson v. United 
States, 495 F.2d 1304 (1974), 10 CLB 846. 


Court of Appeals, Ist Cir. Fact that de- 
fendant, an alcoholic, was intoxicated at 
time of sentencing, and that judge, mis- 
reading the law, announced that since 
defendant was not mentally present he 
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was sentencing him in absentia, did not 
amount to abuse of discretion under the 
circumstances and where the defendant 
managed to utter the following words: 
“The only thing I can say, your Honor, I 
am an honest man. That is all I have to 
say.” Defendant was afforded the right of 
allocution, and he exercised it. In light of 
his response, it could not be said that he 
was totally unable to comprehend the 
proceedings. Defendant failed to show 
that he was unjustly treated. Moreover, 
unlike the incompetent defendant, he re- 
tained some responsibility for his own 
condition. “A bailed defendant who im- 
bibes prior to a scheduled court appear- 
ance does not have an automatic right to 
assume that the court will rearrange its 
affairs to accommodate him.” United 
States v. Leavitt, 478 F.2d 1101 (1973), 9 
CLB 833. 


Court of Appeals, 10th Cir. Under Rule 
32(a)l of the Federal Rules of Criminal 
Procedure, a sentencing judge is required 
to “address the defendant personally and 
ask him if he wish[es] to make a state- 
ment in his own behalf and to present any 
information in mitigation of punishment.” 
In the instant case, the trial court had 
given the defendant’s counsel the oppor- 
tunity to speak on behalf of his client, but 
there was no indication in the record that 
the court had afforded that right to de- 
fendant himself. In va: ating the sentence 
and remanding the case for resentencing, 
the court noted that failure to follow the 
terms of the rule was only cognizable on 
direct appeal, as here, and could not be 
raised by collateral attack. United States 
v. Gardner, 480 F.2d 929 (1973), 10 CLB 
92. 

§ 65.35. Presentence Report—Right to 
have presentence report ordered 
Court of Appeals, 2d Cir. In an effort to 
avoid the usual two-month delay in sen- 
tencing occasioned by the necessity to 
obtain a presentence report, the trial court 
sentenced defendant immediately after he 
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was convicted. The court did so in order 
to bring pressure upon the defendant to 
cooperate with the government in its con- 
tinuing investigation. The court reasoned 
that sentence could be reduced after the 
obtaining of the presentence report, upon 
motion under Fed. R. Crim. P. 35 for 
reduction of sentence. Held, such pro- 
cedure was improper, despite its “laud- 
able” aim, and was conducive, among 
other “vices,” to the imposition of a 
“larger sentence in the range of possible 
sentences since subsequently on a motion 
for reduction sentence could not be in- 
creased.” United States v. Manuella, 478 
F.2d 440 (1973), 9 CLB 830. 


Court of Appeals, 2d Cir. On the theory 
that he could avoid the usual presentence 
delay and that the sentence he imposed 
would be subject to motion to resentence 
and reduce, a trial judge, over defense 
objection, sentenced defendant the day 
after the conclusion of the trial. The 
judge did not wait for the preparation of 
a presentence report. Held, the trial court 
erred in not waiting for the report before 
sentencing, notwithstanding the provision 
in Rule 32 of the Rules of Criminal Pro- 
cedure that a presentence report shall be 
made “unless the court otherwise directs.” 
Nevertheless, said the appellate court, the 
trial judge “should have allowed time for 
the preparation and consideration of a 
probation report in a case such as this 
where he felt that a substantial prison 
sentence would be necessary, and it was 
error to proceed forthwith to impose sen- 
tence over objection by the defendant.” 
United States v. Frazier, 479 F.2d 983 
(1973), 10 CLB 9. 


§ 65.55. Right to separate hearing where 
jury fixed punishment 

Georgia Georgia law provides for jury 

assessment of penalty following felony 


convictions. It also provides for court 
imposition of sentence where the jury has 
failed to agree on the sentence within a 
reasonable time. After the jury deliber- 
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ated thirty-one minutes, the judge dis- 
charged the jury and imposed a fifteen- 
year sentence for armed robbery. Held, 
that judge’s action was not premature, did 
not constitute gross abuse of discretion, 
and was not violative of defendant’s con- 
stitutional due process, equal protection, 
and trial by jury rights. The court further 
rejected defendant’s contention that the 
trial judge’s “ex parte, extrajudicial con- 
versations” with several members of jury 
prior to imposition of penalty, violated 
defendant’s right to be present at every 
stage of trial since, at that point, the 
jurors “had no further responsibility in the 
case and no harm resulted to the appel- 
lant.” Bowman v. State, 200 S.E.2d 880, 
(1973), 10 CLB 359. 


Okiahoma Trial court’s instruction that 
it was jury’s duty to assess punishment 
along with guilt but that “should you be 
unable to agree on the punishment, after 
using your best efforts to do so then you 
so state in your verdict, and leave it to be 
assessed by the court,” was reversible 
error. The instruction tended to dilute 
the mandatory requirement that the jury 
make a diligent, sincere, and strenuous 
effort to arrive at a verdict as to the pun- 
ishment without an “invitation to do 
otherwise.” Ray v. State, 516 P.2d 549 
(Okla. Crim. App. 1973), 10 CLB 360. 


§ 65.65. Standards for imposing 
sentence 

“Sentencing Computation: Laws and 

Practices,” by Richard G. Singer and 

Richard C. Hand, 10 CLB 318 (1974). 


“Theory and Practice in Sentencing the 


Political Criminal: A Comment,” by 
James O. Finckenauer, 10 CLB 737 (1974). 


Court of Appeals, 5th Cir. Failure of the 
trial judge to set forth his reasons for 
finding that defendant was not eligible 
for rehabilitative sentencing under the 
Narcotic Addict Rehabilitation Act (18 
U.S.C.A. §§ 4251-4255) was not error 
where, at the time of sentencing, the 
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judge stated that he was exercising his 
discretion and “consciously chose” to deny 
defendant rehabilitation under the Act. 
In not ordering an examination of defen- 
dant, the judge relied on Section 4252, 
which provides in pertinent part: 


“If the court believes that an eligible 
offender is an addict, it may place him 
in the custody of the Attorney General 
for an examination to determine 
whether he is an addict and is likely to 
be rehabilitated through treatment.” 
[Emphasis added.] 


Accordingly, said the court, a judge 
may refuse, under Section 4252, to grant 
NARA relief “if he believes the offender 
is not an addict or if, after exercising his 
discretion, he simply chooses not to grant 
relief.” United States v. Hart, 488 F.2d 
970 (1974), 10 CLB 552. 


Court of Appeals, 5th Cir. Person sen- 
tenced to prison term to be followed by 
ten-year term of parole, under special 
parole provision of the Comprehensive 
Drug Abuse Prevention and Control Act 
of 1970, could not validly assert uncon- 
stitutional vagueness with respect to said 
provision on the ground that she did not 
know what the conditions of her parole 
would be or what agency would super- 
vise it. The court held that such issues 
were not ripe for adjudication and, fur- 
ther, that there was “no constitutional 
requirement that a convicted felon is en- 
titled to prior notice of the conditions of 
his sentence or term of parole.” United 
States v. Simpson, 481 F.2d 582 (1973), 10 
CLB 97. 


Court of Appeals, 10th Cir. In accor- 
dance with a plea bargaining arrange- 
ment, defendant pleaded guilty to escap- 
ing from a federal penitentiary in ex- 
change for the dismissal of an indictment 
for interstate transportation of a stolen 
car. The trial court, however, took the 
car theft into consideration as an aggra- 
vating circumstance and imposed a stiff 
sentence. Defendant, in his appeal, urged 
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that the court should not have considered 
the car theft in imposing sentence since 
it had been dismissed as a result of the 
plea bargain. 

The Tenth Circuit held that the district 
court could properly consider the dis- 
missed indictment. In so holding, it dis- 
tinguished the instant case from United 
States v. Tucker, 404 U.S. 443, 92 S. Ct. 
589 (1970), wherein it was held that prior 
convictions, which were constitutionally 
invalid under Gideon v. Wainwright, 
could not be considered by a sentencing 
judge. Said the court: 


“The differences between the Tucker 
case and that now before this Court for 
decision require a different conclusion. 

The presumption of innocence 
shielded Tucker from enhancement of 
his sentence by reason of the constitu- 
tionally invalid convictions. By his plea 
bargain and the subsequent dismissal 
of the indictment against him for inter- 
state transportation of a stolen motor 
vehicle, [defendant] was neither ac- 
quitted nor convicted, and the dismissal 
of the indictment for this offense did 
not deprive him of any constitutional 
or other right. . . . While a constitu- 
tionally invalid conviction cannot be 
considered by a sentencing judge, it 
does not follow that there must be a 
constitutionally valid conviction in 
order that criminal conduct may be 
considered.” 


United States v. Majors, 490 F.2d 1321 
(1974), 10 CLB 549. 


Illinois A convicted defendant asserted 
that the provision of the Illinois Con- 
trolled Substances Act permitting the trial 
court to sentence those convicted for a 
specified offense as felons or as misde- 
meanants (not more than one year in a 
penal institution other than the peniten- 
tiary or in the penitentiary for from one to 
eight years), was an unconstitutional dele- 
gation of legislative authority and denied 
the defendant equal protection of the law. 
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The court rejected this contention. Noting 
the traditional vesting of discretion in a 
trial judge of a range of penalties, the 
court said: 


“We find nothing objectionable in the 
simple fact that the scope of such dis- 
cretion with respect to Section 1402(b) 
includes penalties applicable to offenses 
defined as felonies. . . . As long as 
courts are not required to impose the 
very same degree of punishment upon 
each person who commits the same 
offense, some risk always will exist that 
different offenders in identical circum- 
stances will be treated differently. As 
long, however, as such discretion exists 
but is controlled by rational standards, 
we find nothing inherently unconstitu- 
tional in its mere existence.” 


People v. Peterson, 307 N.E.2d 405 (Ill. 
App. 1974), 10 CLB 559. 


Maryland Defendant, who had stolen a 
car and driven it to and from the scene 
of the robbery and murder perpetrated 
by his companions, was convicted by the 
jury of automobile larceny and receiving 
stolen goods, but he was acquitted on the 
charges of murder, assault with intent to 
murder, and armed robbery. In passing 
sentence, however, the trial judge relied 
heavily on his belief that defendant had 
“masterminded and engineered the hold- 
up” and was responsible for the ensuing 
murder. Accordingly, defendant received 
maximum consecutive sentences, totaling 
18 years. 

The Court of Special Appeals of Mary- 
land rejected defendant's contention that 
he had been deprived of due process be- 
cause the judge in sentencing had con- 
sidered him guilty of the offenses for 
which he had been acquitted by the jury. 
Said the court: “Whatever the verdict of 
a jury as to certain charges, it is clear that 
that verdict is not res judicata upon the 
judge to the extent to which any legit- 
imate fact-finding function remains 
lodged in him. The clear lesson of Scott 
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v. State, 238 Md. 265, 208 A.2d 575, is 
that a judge, for his proper purposes, may 
determine that certain conduct did occur, 
even when the jury has determined, for 
its distinct purposes, that such conduct 
was not proved beyond a _ reasonable 
doubt.” Henry v. State, 215 A.2d 797 


(Md. Spec. App. 1974), 10 CLB 679. 


Wisconsin Trial court’s appraisal of de- 
fendant’s attitude, including evidence of 
his veracity at trial, is relevant to the de- 
cision of whether to grant probation. 
While it would be impermissible to add 
to a defendant's sentence an additional 
term for perjury committed at trial, in the 
instant case there was “no evidence that 
an additional term of imprisonment was 
imposed because the court felt the de- 
fendant had committed prejury. The judge 
discussed the veracity of the defendant at 
the trial and then stated that he ques- 
tioned ‘seriously whether probation for a 
year or even two years would cause this 
defendant to conduct himself any differ- 
ently than he has.’” Zastrow v. State, 215 
N.W.2d 426 (1974), 10 CLB 680. 


§ 65.80. Resentencing 
Court of Appeals, Ist Cir. See Tompson 
v. United States, 495 F.2d 1304 (1974), 10 
CLB 846, CLD § 65.20. 


Court of Appeals, 5th Cir. As the result 
of three minor convictions, defendant was 
sentenced by a state court to a total of 
50 days in prison or immediate payment 
of $550 in fines and costs. Asserting in- 
digency, defendant, on the authority of 
Tate v. Short, 401 U.S. 395 (1971), success- 
fully obtained an order to resentence. The 
state court thereupon sentenced defendant 
to a mandatory prison term of 45 days. 
Held, in habeas corpus proceeding, that 
the second sentence, being greater than 
the first was in violation of North Carolina 
v. Pearce, 395 U.S. 711 (1969), as patently 
vindictive and a denial of due process, 
notwithstanding court’s recitation that said 
sentence was imposed as a deterrent to 
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further violations of law by the defendant. 
“It must be noted that the considerations 
there recited were all obviously known to 
the judge when he had first imposed the 
sentences.” Burton v. Goodlett, 480 F.2d 
983 (1973), 10 CLB 95. 


§ 65.85. Illegal sentence 

Iowa Trial judge, out of sympathy, re- 
duced eighteen-year-old defendant’s con- 
viction from kidnapping for ransom 
(which carried a mandatory life sentence) 
to kidnapping, which carried a lessor sen- 
tence, and sentenced him accordingly. The 
state challenged the legality of the judge’s 
order sentencing defendant for a lesser 
crime than that of which the jury found 
him guilty. The Iowa Supreme Court sus- 
tained the writ of certiorai, reversed the 
judge’s order, and remanded the case for 
resentencing. The court agreed with the 
state’s contention that in effect the trial 
judge had entered a judgment notwith- 
standing the verdict, an action for which 
there was no authority under the criminal 
practice of the state. The judge’s action, 
the court observed, was “tantamount to a 
jury verdict on the lesser offense and an 
acquittal of the greater offense.” Conse- 
quently, if on appeal defendant's convic- 
tion should be reversed, the result under 
Iowa law would be retrial on the lesser 
offense only. Sincere sympathy, said the 
court, was no ground to change a jury 
verdict. The trial judge had acted ille- 
gally. After return of a guilty verdict, a 
trial court is without authority to enter 
an acquittal. Its power “is restricted stat- 
utorily to the grant of a new trial or arrest 
of judgment, otherwise to the entry of a 
lawful judgment.” State v. Sullivan, 215 
N.W.2d 491 (1974), 10 CLB 676. 


PUNISHMENT 


§ 66.00. Credit for time spent in custody 
prior ts sentencing 

Court of Appeals, 9th Cir. Convicted on 

two counts of forgery by an Arizona court, 
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defendant received concurrent nine-to-ten- 
year sentences. The ten years represented 
the maximum imprisonment authorized by 
statute. Alleging that he had been held in 
confinement for 236 days prior to sentence 
by reason of his indigency, defendant 
asserted in a habeas corpus proceeding 
that the applicable Arizona statute de- 
priving him of credit for presentence time 
denied him equal protection of the law. 

Notwithstanding the rule that a prisoner 
may not be confined for more than the 
maximum period of imprisonment pro- 
vided by statute for.a given offense be- 
cause he cannot make bond or fails to 
pay a fine by reason of indigency, the 
district court denied relief, reasoning that 
defendant had not been sentenced to the 
maximum because the sentences were to 
be served concurrently rather than con- 
secutively. 

Held, in reversing and remanding, that 
if the statutory maximum term is imposed, 
the order that the sentence run consecu- 
tively does not vitiate the fact that defen- 
dant received the maximum sentence. An 
intent to give credit for presentence cus- 
tody could not be inferred from a failure 
to confine defendant for an additional pe- 
riod of years by ordering the sentences to 
run consecutively. Defendant was, there- 
fore, entitled to time served for any period 
of presentence confinement suffered due 
to indigency. Hook v. State, 496 F.2d 
1172 (1974), 10 CLB 847. 


§ 66.10. Cruel and unusual punishment 

Court of Appeals, 7th Cir. Disciplinary 
measures in Indiana medium security cor- 
rectional institution for boys aged twelve 
to eighteen, involving spankings with “fra- 
ternity paddles” (which caused painful 
injuries to the buttocks and were dispro- 
portionate to the offenses of assault or es- 
cape), constituted cruel and unusual pun- 
ishment. “The uncontradicted authorita- 
tive evidence indicates that the practice 
does not serve as useful punishment or as 
treatment, and it actually breeds counter- 
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hostility resulting in greater aggression by 
a child.” Inasmuch as the beatings were 
“unnecessary,” they must be deemed to be 
“excessive.” 

Intramuscular administration (by the 
staff under standing orders of the physi- 
cian) of the tranquilizing drugs sparine 
and thorazine, without prior testing for 
tolerances and not as part of an ongoing 
psychotherapeutic program, but for the 
purpose of controlling “excited behavior,” 
also constituted cruel and unusual punish- 
ment. Nelson v. Heyne, 491 F.2d 352 
(1974), 10 CLB 669. 


Texas Inasmuch as a 999-year sentence 
for murder was “within the prescribed 
limits set by the Legislature,” it followed 
that the sentence was not cruel and unusu- 
al punishment. Jones v. State, 504 S.W.2d 
906 (Tex. Crim. App. 1974), 10 CLB 557. 


§ 66.60. Multiple punishment—in general 
Oklahoma Where defendant was con- 
victed of unlawful distribution of a con- 
trolled substance, amphetamine, after for- 
mer conviction of a felony for sale of 
marijuana, it was error to prescribe pun- 
ishment under habitual criminal statute 
rather than under specific legislation relat- 
ing to narcotics. Wood v. State, 515 P.2d 
245 (Okla. Crim. App. 1973), 10 CLB 264. 


Tennessee Where, in connection with 
the same incident, defendants were con- 
victed of having carnal knowledge and of 
committing an assault and battery upon 
a twelve-year-old female, the latter con- 
viction would not stand since the assault 
and battery was a necessary constituent 
element of the crime of having carnal 
knowledge. “Even if two convictions and 
two punishments may be had under sep- 
arate counts, the practice is not approved, 
and it must be clear that the offenses are 
wholly separate and distinct.” Martin v. 
State, 497 S.W.2d 583 (Tenn. Crim. App. 
1973), 10 CLB 102. 


§ 66.90. —Merger doctrine 


Court of Appeals, 7th Cir. Defendants 
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were convicted (a) of conspiring to con- 
duct an illegal gambling business (18 
U.S.C. 371), and (b) engaging in the same 
illegal gambling business “in concert with 
each other” (18 U.S.C. 1955). The defen- 
dants asserted a merger of the conspiracy 
into the substantive charge. The govern- 
ment pointed to the fact that, under the 
Act, two persons could conduct a con- 
spiracy, whereas it required five or more 
persons to commit the substantive crime. 
The court of appeals stated the controlling 
rule to be that two offenses may be sep- 
arately prosecuted and punished if each 
requires proof of an element which the 
other does not. If the substantive offense 
may be committed by a single person, a 
conspiracy to commit that offense (neces- 
sarily requiring two or more persons) 
does not merge with that completed of- 
fense. Conversely, however, a different 
conclusion is reached where the substan- 
tive offense requires the concerted action 
of two wrongdoers and they are indicted 
for both conspiracy and the completed 
crime. In the instant case, the substantive 
crime could not have been committed by 
one person. “In the case before us,” said 
the court, “both alleged offenses require 
‘the mutual cooperation’ or the ‘reciprocal 
action’ of a plurality of persons.” Reason- 
ing from this position, the court held that 
it found no ingredient in the conspiracy 
which was not present in the substantive 
offense. United States v. Hunter, 478 F.2d 
1019 (1973), 9 CLB 831. 


§ 70.17. Multiple offender sentences— 
enhancement 

Texas Prior convictions alleged in in- 
dictment for enhancing punishment did 
not bar the submission to jury of addi- 
tional prior convictions not mentioned in 
indictment where trial was in two stages, 
and state law provided for submission of 
previous criminal record, general reputa- 
tion, and character evidence during pen- 
alty phase. White v. State, 500 S.W.2d 
529 (Tex. Crim. App. 1973), 10 CLB 261. 
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§ 70.40. Multiple sentences—terms to be 
served concurrently 

Court of Appeals, 9th Cir. See Hook v. 

State, 496 F.2d 1172 (1974), 10 CLB 847, 

CLD § 66.00. 


Georgia It was error for the trial court 
to impose consecutive sentences on two 
counts where the jury failed to specify 
whether they were to be concurrent or 
consecutive. Under the Georgia statute, 
a trial judge has no authority to say wheth- 
er sentences imposed by a jury in a muli- 
count indictment shall run concurrently 
or consecutively. That function is solely 
within the province of the jury. “And 
unless the jury specifies that the sentences 
imposed are to run consecutively, then 
the law (Code Ann. § 27-2510) is that 
they shall run concurrently.” Gandy v. 
State, 205 S.E.2d 243 (1974), 10 CLB 849. 


F. POSTCONVICTION PROCEEDINGS 


THE APPEAL 


§ 71.30. Right to appeal 

Court of Appeals, 8th Cir. While he was 
a fugitive from justice (following an escape 
from an Oklahoma prison where he was 
serving a state sentence), defendant, 
through his attorney, filed a timely appeal 
from his federal convictions. Held, that 
unless defendant submitted himself or was 
taken into custouy within thirty days, the 
appeal would be dismissed. The court 
cited authority for the proposition that, 
while the escape did not strip the case of 
its character as an adjudicable controver- 
sy, the defendant was not, while a fugitive, 
able to respond to a rendered judgment 
or entitled to call upon the court's re- 
sources for determination of his claim. 
Brinlee v. United States, 483 F.2d 925 
(1973), 10 CLB 186. 


§ 71.70. Jurisdiction—in general 

Court of Appeals, 5th Cir. See United 
States v. Mendoza, 491 F.2d 534 (1974), 
10 CLB 670, CLD § 37.01. 
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§ 72.30. Appellate procedures—in 
general 

Arkansas Fact that state supreme court 
ended its opinion with the term “reversed” 
rather than “reversed and remanded” 
when case was returned to circuit court 
“for further proceedings to be therein had 
according to law, and not inconsistent 
with the opinion herein delivered,” did not 
establish that the court had not remanded 
the case for new trial and should not be 
construed as a direction for dismissal. “We 
customarily use the terms interchangeably; 
so that no significance attaches to either 
one.” Upton v. State, 502 S.W.2d 454 
(1973), 10 CLB 459. 


8 72.50. —Adequacy of brief 

Indiana Failure of defense counsel to 
provide cogent argument or citation of 
authority in its brief on appeal from de- 
fendant’s conviction for first-degree mur- 
der rendered the brief “defective to the 
degree that, in substance, we have no ap- 
peal before us at all.” Accordingly, coun- 
sel was ordered to rebrief within a thirty- 
day period and in compliance with the 
rules of the court. Frances v. State, 305 
N.E.2d 883 (1974), 10 CLB 453. 


§ 72.92. Appellate review—review of 
factual determinations 
Court of Appeals, 5th Cir. See United 
States v. Suarez, 487 F.2d 236 (1973), 10 
CLB 451, CLD § 46.00. 
§ 73.10. --Failure to object or file bill of 
exceptions as precluding 
appellate reviews 
Court of Appeals, Ist Cir. Failure of de- 
fense counsel to make timely objection to 
what he considered to be improper ques- 
tioning of himself and other defense wit- 
nesses by the trial judge could not be ex- 
cused on the ground that counsel was 
afraid that such express objections could 
have conveyed to the jury the impression 
that the judge was hostile to the defen- 
dants’ case. “If counsel was concerned 
about the effect of such objections on the 
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jury, the mechanism of a bench confer- 
ence was available.” United States v. 
Doran, 483 F.2d 369 (1973), 10 CLB 186. 


§ 73.30. —Harmiess error test 

Court of Appeals, 8th Cir. See United 
States v. Williams, 484 F.2d 428 (1973), 
10 CLB 256, CLD § 50.05. 


Court of Appeals, 9th Cir. See Bates v. 
Nelson, 485 F.2d 90 (1973), 10 CLB 257, 
CLD § 50.05. 


Arizona Fact that defendant, charged 
with possession of a dangerous drug, was 
not present in the courtroom when jury 
was called back and listened to replay of 
taped instructions was not reversible er- 
ror. Bustamonte v. Eyman, 456 F.2d 269 
(9th Cir. 1972), was authority for propo- 
sition that such an absence could be held 
to be harmless “in less than a capital case.” 
State v. Savoy, 514 P.2d 452 (1973), 10 
CLB 260. 


8 73.70. Appeal by prosecution 

Court of Appeals, 2d Cir. Under the re- 
cently amended Criminal Appeals Act, 18 
U.S.C.A. § 3731, the government may ap- 
peal from an order of a district court dis- 
missing an indictment or information, “ex- 
cept that no appeal shall lie where the 
double jeopardy clause of the United 
States Constitution prohibits further pros- 
ecution.” Held, the language of Section 
3731 does not prevent an appeal from a 
district court holding that the double 
jeopardy clause barred a second trial in 
a given case. United States v. Goldstein, 
479 F.2d 1061 (1973), 10 CLB 93. 


OTHER POSTCONVICTION 
PROCEEDINGS 
(including revocation of probation 
and parole) 


§ 74.60. Motion to vacate conviction 
(state coram nobis, federal 
motions under 28 U.S.C. 2255, 
etc.)}—in general 

United States Supreme Court While de- 
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fendant’s appeal of his conviction for fail- 
ure to report for induction was pending 
in the Ninth Circuit, the Supreme Court 
handed down its decision in Gutknecht 
v. United States, 396 U.S. 295, 90 S. Ct. 
506 (1970), invalidating the accelerated 
induction of selective service “delin- 
quents.” The Ninth Circuit remanded to 
the district court for reconsideration in 
the light of that decision. The district 
court found that defendant’s induction 
had not, in fact, been “accelerated” and 
that the Gutknecht decision did not af- 
fect his conviction. The court of appeals 
affirmed. While defendant’s petition for 
certiorari was pending, however, the 
Ninth Circuit reversed conviction on the 
authority of Gutknecht in a virtually iden- 
tical case. The Supreme Court denied 
certiorari. 

Defendant, who was now serving his 
sentence, thereafter commenced a_ pro- 
ceeding under 28 U.S.C. § 2255. The dis- 
trict court denied the petition. The court 
of appeals affirmed, without considering 
the merits, on the ground that the issue 


had already been decided on direct ap- 
peal and thus, “the law of the case” had 
been established. 


The Supreme Court held that where 
there is an intervening change in the law 
of a circuit, a defendant is entitled to 
raise the issue anew in a proceeding un- 
der Section 2255. The Court went on to 
reject the government's assertion that a 
claim is not cognizable under Section 
2255 where it is grounded only in the 
laws of the United States, rather than the 
Constitution. That was not to say, how- 
ever, that every asserted error of law 
could be raised on a Section 2255 motion. 
The standard to be applied was whether 
the claimed error of law constituted a 
“fundamental defect which inherently 
results in a complete miscarriage of jus- 
tice,” and whether it “presents excep- 
tional circumstances where the need for 
the remedy afforded by the writ of ha- 
beas corpus is apparent.” Davis v. United 
States, 94 S. Ct. 2298 (1974), 10 CLB 750. 
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Court of Appeals, Ist Cir. In 1965, De- 
Cecco pleaded guilty to a two-count in- 
dictment charging failure to disclose 
wagering excise tax information and fail- 
ure to pay special occupational wagering 
tax. Subsequent to his payment of a $1,000 
fine and completion of prison and proba- 
tion sentence, the Supreme Court, in a 
series of decisions, held that the privilege 
against self-incrimination provided a com- 
plete defense against prosecution under 
the wagering tax statutes, that failure to 
assert the privilege was not an effective 
waiver of the privilege, and that the 
enunciated rule was retroactive. Relying 
on this, DeCecco brought a proceeding, 
in 1972, to set aside the conviction and 
for return of the fine. 

The government did not oppose the 
vacation of conviction but did oppose the 
refund on grounds that the criminal fine 
was not recover-dle and that, in any 
event, it could not be recovered as part 
of an application for writ of error coram 
nobis. 

Held, the fine was recoverable under 
the authority of the Tucker Act, 28 U.S.C. 
1346, which provides for repayment of a 
“penalty claimed to have been collected 
without authority . . . under the internal 
revenue laws.” The Tucker Act, the court 
noted, was to be interpreted in a liberal 
manner and, as such, was applicable to 
a fine growing out of an “internal revenue 
offense.” Similarly, the court rejected the 
contention that it was inappropriate to 
assert a Tucker Act claim in a coram 
nobis proceeding, saying. “modern pro- 
cedure does not encourage undue con- 
cern with labels.” DeCecco v. United 
States, No. 73-1197 (1973), 10 CLB 184. 


§ 75.52. Federal habeas corpus— 
procedure 

Court of Appeals, 6th Cir. A state pris- 
oner filed a habeas corpus petition, alleg- 
ing fourteen errors in his Michigan mur- 
der trial. The district court referred the 
matter to a federal magistrate for a “pre- 
liminary review.” The magistrate, after 
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reviewing the state record, submitted a 
“Report and Recommendations,” dealing 
with and rejecting on their merits each of 
the claimed constitutional errors. The 
district court, after hearing an oral argu- 
ment from petitioner's counsel, but with- 
out holding a formal hearing or an 
independent examination of the state 
transcript, adopted the magistrate’s rec- 
ommendations and dismissed the petition. 

The dismissal was reversed on appeal 
on the ground that a federal magistrate’s 
sole function (under the Federal Magis- 
trates Act of 1968, 28 U.S.C. §§ 631-639), 
with respect to postconviction relief ap- 
plications, is to conduct a preliminary re- 
view in order to facilitate the decision of 
the district court as to whether there 
should be a hearing. In the instant case, 
“although styled in the form of a Report 
and Recommendations, the document 
[was] actually an opinion disposing of the 
issues on their merits.” Ellis v. Buchkoe, 


491 F.2d 716 (1974), 10 CLB 671. 


§ 76.00. Probation—conditions 

United States Supreme Court Convicted 
indigent defendant was given a proba- 
tionary sentence, conditioned, in part, 
upon his reimbursing the county for the 
fees and expenses of his court-appointed 
attorney and investigator. This was done 
pursuant to an Oregon recoupment 
statute. 

In upholding the statute against a de- 
fense contention that the law deprived 
poor persons of equal protection of the 
laws and infringed upon the defendant's 
right to counsel, the Court noted that the 
requirement to repay did not deprive an 
indigent defendant of his initial and ab- 
solute right to appointment of counsel 
and that the requirement of repayment 
was “never mandatory,” but rested, in- 
stead, on several preconditions. These 
were that the defendant must have been 
convicted, and the conviction affirmed on 
appeal; and that the court could not or- 
der a convicted person to pay these ex- 
penses unless it first determined that he 
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could or would be able to pay them, tak- 
ing into account the “financial resources 
of the defendant and the nature of the 
burden that payment of costs would im- 
pose.” 

Furthermore, the Oregon statute did 
not deprive such persons (as did an in- 
validated Kansas statute) of any of the 
exemptions accorded to other judgment 
debtors in any action to compel repay- 
ment of counsel fees. 

The distinction drawn under the statute 
between those who are ultimately con- 
victed and those who are not, was “wholly 
noninvidious,” since a defendant whose 
trial ended without conviction or whose 
conviction was overturned on appeal had 
sustained a serious imposition by society 
and enough of a burden without any crim- 
inality. Fuller v. Oregon, 94 S. Ct. 2116 
(1974), 10 CLB 749. 


§ 76.41. Revocation of probation— 
resentencing 


Indiana Indiana statute _ permitting 


judge, upon revocation of probation, to 


impose sentence greater than sentence 
originally imposed at time probation was 
accepted by convicted defendant, did not 
constitute double jeopardy. 

The Indiana court adopted the argu- 
ment in North Carolina v. Pearce, 395 U.S. 
711, 89 S. Ct. 2072 (1969), that a judge 
should not be precluded from determining 
the new sentence “in the light of events 
subsequent to the first trial that may have 
thrown new light upon defendant's life, 
health, habits, conduct, and mental and 
moral propensities.” Smith v. Smith, 307 
N.E.2d 281 (1974), 10 CLB 557. 


§ 76.42. Parole—standards for 
determining eligibility 
United States Supreme Court Repeal of 
statute barring parole to certain narcotics 
offenders sentenced to minimum terms 
did not render the “no parole” provision 
(26 U.S.C. 7237 (2)) inoperative since pa- 
role would be deemed a part of the “pros- 
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ecution” under the savings clause of § 
1103(a) of the Comprehensive Drug 
Abuse Prevention and Control Act. Ad- 
ditionally, the general savings statute, 1 
U.S.C. 109, providing that the repeal of 
any statute “shall not have the effect to 
release or extinguish any penalty, forfei- 
ture, or liability incurred under such 
statute, unless the repealing act shall so 
expressly provide,” also served to bar the 
Board of Parole from consideration of 
petitioner for parole. Warden, Lewis- 
burg Penitentiary v. Marrero, 94 S. Ct. 
2532 (1974), 10 CLB 844. 


§ 76.85. Revocation of parole—due 
process requirements 
Pennsylvania Statute providing for hear- 
ing prior to revocation of parole for tech- 
nical parole violators but omitting that 
provision for persons convicted of crimes 
while on parole must be interpreted in 
light of Morrissey and Booher v. Brewer, 
408 U.S. 471, 92 S. Ct. 2593 (1972), to re- 
quire a prior hearing in all cases “as a 
matter of constitutional due process.” In 
so holding, the court overruled a prior 
case to the contrary. The court rejected 
the state’s argument that a conviction of 
record left the parole board with “noth- 
ing to hold a hearing about” because 
there was no pertinent evidence to con- 
sider and no statutory discretion as to 
length of time of incarceration. Said the 

court: 


“Although the length of time of any 
incarceration imposed by the board is 
automatic, the fact of incarceration it- 
self is not. Whether a convicted parole 
violator is to be recommitted by the 
board is left to the discretion of the 
board. . . . The need for a hearing is 
in no way eliminated by the existence 
of a conviction of record. The Parole 
Board, in the exercise of its discretion 
granted by statute, should hear rele- 
vant facts or circumstances, outside the 
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record of the conviction, which will 
enable them to make the difficult judg- 
ment involved.” 


The court further held that parolees 
were entitled to the assistance of counsel 
at parole revocation hearings. Common- 
wealth v. Rundle, 314 A.2d 842 (1973), 10 
CLB 560. 


§ 77.00. In-prison proceedings 

Court of Appeals, 7th Cir. While an in- 
prison proceeding for revocation of stat- 
utory good-time credits because of serious 
rule infractions may be at least as informal 
as a parole revocation hearing, neverthe- 
less, “both the state and the inmate have 
an interest in the accuracy of the deter- 
mination.” Although there is no absolute 
right to confront or to cross-examine wit- 
nesses, and it is “doubtful that [the pres- 
ence of] counsel or a lay substitute is 
essential,” at a minimum, however, the 
prisoner is entitled to the following due 
process procedural safeguards: 


“[A]dequate advance written notice of 
the charges against him, . . . a fair op- 
portunity to explain his version of the 
incident, and, to insure a degree of im- 
partiality, the factual determination 
must be made by a person or persons 
other than the officer who reported the 
infraction.” 


With respect to punitive segregation 
(and other punishments amounting to a 
“grievous loss” in custodial status), the 
right to procedural safeguards may be 
conditioned upon the exigencies of the 
given situation, as where it is necessary 
to act swiftly to avert imminent outbreak 
of violence. Once the immediate crisis 
has been passed, however, due process 
procedural safeguards should be applied 
with respect to any major rule infraction 
for which the punishment is severe. 
United States v. Twomey, 479 F.2d 701 
(1973), 10 CLB 93. 
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PART III — MISCELLANEOUS 


A. SPECIFIC CRIMES 
(elements of crime, statutory 
construction, etc.) 


STATE AND COMMON-LAW CRIMES 


§ 80.04. Aiding and abetting 

Court of Appeals, 5th Cir. See United 
States v. Musgrave, 483 F.2d 327 (1973), 
10 CLB 184, CLD § 55.70. 


Washington Employee of retailer of ob- 
scene literature whose sole duty was to 
wrap magazines in cellophane and who 
responded to undercover officer’s ques- 
tions as to the contents of one of the 
magazines, did not aid and abet clerk 
who sold the magazine. The evidence 
did not show “knowledge of wrongful 
purpose,” and “encouragement, promotion 
or counsel of another in the commission 
of the criminal offense.” State v. J-R 
Distribs., Inc., 512 P.2d 1049 (1973), 10 
CLB 103. 


§ 80.22. Burglary 

Nebraska Defendant, charged with bur- 
glary of a dwelling, gained access to a 
screened porch through a closed, but not 
locked door, then to the interior of the 
house through an open window. He ap- 
pealed his conviction on the ground that 
the evidence was insufficient to establish 
a breaking. Held, “A breaking necessary 
to constitute the offense of burglary may 
be any act of physical force, however 
slight, by which the obstruction to the 
entering is removed. . . . The evidence 
was sufficient to sustain findings that the 
porch door had been closed and that the 
opening of the door was a breaking.” 
Conviction affirmed. State v. Campbell, 
208 N.W.2d 670 (1973), 9 CLB 835. 


§ 80.23. Conspiracy 
Court of Appeals, 2d Cir. Unaware that 
they were dealing with undercover agents, 


defendants, following a plan to sell bogus 
heroin or to rob the buyers should the 
ruse be discovered, attacked the agents 
during the course of the transaction. They 
were convicted of the substantive crime 
of assaulting federal narcotics agents who 
were engaged in the performance of their 
official duties (18 U.S.C. § 111) and of 
conspiracy to violate that provision (18 
U.S.C. § 371). 

Drawing upon Judge Learned Hand’s 
much-quoted analogy that while “one 
may. .. be guilty of running past a traffic 
light of whose existence one is ignorant, 
one cannot be guilty of conspiring to run 
past such a light . . .,” the Court of Ap- 
peals held that, while specific knowledge 
that the assault victims were federal 
agents was not necessary to prove the 
substantive crime, such knowledge must 
be proven in order to establish a conspir- 
acy to assault agents engaged in perform- 
ing their duties. United States v. Alsondo, 
486 F.2d 1339 (1973), 10 CLB 350. 


Court of Appeals, 3d Cir. 
States v. Heckman, 479 F.2d 726 (1973), 
10 CLB 92, CLD § 55.67. 


See United 


Court of Appeals, 6th Cir. Despite fact 
that defendants may have had more than 
one illegal objective (both importation 
and distribution of narcotics), only a sin- 
gle conspiracy existed where only a single 
agreement existed among the defendants 
and other conspirators to commit these 
unlawful acts. Judgment of district court 
would be vacated to permit resentencing 
on only one of the two conspiracy counts. 
Defendants had been convicted under 21 
U.S.C. 963 (conspiracy to smuggle heroin 
into United States), and 21 U.S.C. 841 
(a)(1) (conspiracy to possess heroin with 
intent to distribute). Since “only a single 
conspiracy in fact existed, it is irrelevant 
that the government charged the appel- 
lants under two separate conspiracy pro- 
visions.” United States v. Adcock, 487 
F.2d 637 (1973), 10 CLB 451. 





CASE DIGEST INDEX 


Georgia See Sak v. State, 199 S.E.2d 
628, 10 CLB 190, CLD § 55.67. 


§ 80.26. Disorderly conduct and loitering 
United States Supreme Court See Nor- 
well v. City of Cincinnati, 94 S$. Ct. 187 
(1973), 10 CLB 253, CLD § 56.40. 


United States Supreme Court See Hess 
v. Indiana, 94 S. Ct. 326 (1973), 10 CLB 
254, CLD § 56.40. 


§ 80.28. Endangering morals of minor 
United States Supreme Court Fourteen- 
year-old girl bought button inscribed 
“copulation not masturbation.” Court 
found that trial record was devoid of any 
evidence that defendant store operator, 
charged under New Hampshire statute 
with “wilfully” contributing to the delin- 
quency of a minor, personally sold the 
girl the button or personally caused it to 
be sold to her, “or even that he was aware 
of the sale or present in the store at the 
time.” Accordingly, the conviction would 
be reversed because it was based on a 
record lacking any relevant evidence as 
to a crucial element of the offense charged 
— the willful component — thereby violat- 
ing due process. Vachon v. New Hamp- 
shire, 94 S. Ct. 664 (1974), 10 CLB 445. 


§ 80.28.1. Escape from custody 

Florida Defendant was incarcerated pur- 
suant to a conviction for three crimes and 
was awaiting sentencing at the time of 
his escape. Pertinent statutes in force at 
that time defined a prisoner as “any per- 
son convicted and sentenced by the 
courts.” Held, defendant could not be 
convicted for the crime of escape. He 
did not fall within the statutory definition 
of prisoner because he had not yet been 
sentenced. Sears v. State, 283 So. 2d 399 
(Fla. App. 1973), 10 CLB 190. 


§ 80.35. Firearms violations 

Indiana Statute prohibiting carrying a 
pistol without a license contained excep- 
tions permitting a person to carry one in 
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certain prescribed situations provided it 
was unloaded and “in a secure wrapper.” 
Held, defendant could not validly assert 
that pistol which was tucked in his belt 
and covered by clothing was securely 
wrapped. “(W]e hold that a pistol is not 
in a ‘secure wrapper when it is merely 
carried in the possessor’s belt where it is 
as readily accessible as if it were con- 
tained in a holster on the carrier's per- 
son.” Gray v. State, 305 N.E.2d 886 (Ind. 
App. 1974), 10 CLB 454. 


§ 80.37. Flag desecration 

United States Supreme Court See Smith 
v. Goguen, 94 S. Ct. 1241 (1974), 10 CLB 
664, CLD § 56.45. 


§ 80.57. Hijacking 

“Report on Aircraft Hijacking in the 
United States: Law and Practice,” by 
Alona E. Evans, 10 CLB 589 (1974). 


§ 80.62. Intoxicated driving 

Georgia Where evidence was sufficient 
that defendant was driving the auto, even 
if the jury could find that at time of two- 
car collision defendant was seated on 
passenger side of front seat of his automo- 
bile, he must be deemed to have been in 
control of his automobile, notwithstand- 
ing his intoxicated condition; hence, evi- 
dence that car was operated in a reckless 
manner was sufficient to sustain his con- 
viction for involuntary manslaughter. 
Brown v. State, 201 S.E.2d 14 (Ga. App. 
1973), 10 CLB 361. 


§ 80.65. Kidnapping 

Michigan Where the evidence estab- 
lished that the complainant had been 
taken from her home against her will, but 
also established that she voluntarily pro- 
ceeded to accompany defendant and 
others to various hotels, motels, and 
shops, engaging in a number of sexual 
and drug activities before being returned 
home the following night, her subsequent 
compliance did not render the original 
forcible taking consensual. Conviction for 





956 


attempted kidnapping would not be re- 
versed. People v. White, 218 N.W.2d 403 
(Mich. App. 1974), 10 CLB 757. 


§ 80.75. Larceny 

Nebraska Defendant, convicted of is- 
suing a check without sufficient funds, 
asserted on appeal that the trial court 
had erred in not submitting to the jury 
the issue of whether there had been justi- 
fiable reliance by the bank upon his mis- 
representation in the making and issuing 
of the check as to the sufficiency of his 
funds to pay the check. Held, in sustain- 
ing conviction, that unlike a prosecution 
for obtaining money under false pretenses, 
it was not necessary that there be anv 
reliance upon a false representation of 
the defendant since “the offense of issuing 
a check without sufficient funds is com- 
plete when the check is issued with 
knowledge and the intent to defraud, even 
though no one is defrauded thereby.” The 
crime of uttering an insufficient fund 
check is completed at the time the check 
is uttered and passed, inasmuch as the 
state statute did not require proof that 
the payee actually parted with any money 
or property. State v. Koester, 209 N.W.2d 
172 (1973), 9 CLB 835. 


Oregon See State v. Webber, 513 P.2d 
496 (1973), 10 CLB § 80.35. 


§ 80.90. Manslaughter 

Mississippi X and Y raced their cars at 
high speeds on a public highway. X’s car 
skidded and hit an oncoming automobile, 
causing the death of X and others. Al- 
though Y’s car made no physical contact 
with the colliding cars, and although X’s 
negligent use of brakes was the proximate 
cause of the skidding and resulting crash, 
Y was properly convicted of involuntary 
manslaughter for causing the death of X. 
Y was culpably negligent because he par- 
ticipated in the race which contributed 
to the event. Campbell v. State, 285 
So. 2d 891 (1973), 10 CLB 358. 


North Carolina Deceased, while drink- 
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ing liquor with defendant, asked him to 
do his “fast draw pistol trick,” which con- 
sisted of drawing a pistol from a holster 
rapidly enough to place the pistol between 
another person’s outstretched hands before 
clapping them together. While perform- 
ing the trick, the gun which defendant, 
according to his testimony, had forgotten 
was loaded, accidentally discharged and 
killed the deceased. In sustaining defen- 
dant’s conviction for involuntary man- 
slaughter, the court, citing another opin- 
ion, said: 


“It seems that, with few exceptions, it 
may be said that every unintentional 
killing of a human being proximately 
caused by a wanton or reckless use of 
firearms, in the absence of intent to dis- 
charge the weapon, or in the belief that 
it is not loaded, and under circum- 
stances not evidencing a heart devoid 
of a sense of social duty, is involuntary 
manslaughter.” 


State v. Blanton, 200 S.E.2d 425 (1973), 10 
CLB 359. 


§ 80.95. Murder 

Court of Appeals, 4th Cir. See United 
States v. Woods, 484 F.2d 127 (1973), 10 
CLB 256, CLD § 46.55. 


§ 81.10. Obscenity 

“Regulation and Prohibition of Sensual 
Performances Under Nonobscenity Stat- 
utes,” by Prof. Joel Jay Finer and Philip 
Hartley Grant, 10 CLB 717. 


“The Rise and Fall of Roth — A Critique 
of the Recent Supreme Court Obscenity 
Decisions,” by Herald Price Fahringer and 
Michael J. Brown, 10 CLB 785. 


Alabama Applying contemporary (state- 
wide) community standards to magazine 
depictions of male and female genitalia 
involving “postures and organic proximity 
suggestive of fellatio, cunnilingus and co- 
itus,” the material was deemed to be ob- 
scene notwithstanding the accompanying 
editorial statement that, since body and 
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soul are inseparable in this life, “we get 
a glimpse of the SOUL through the me- 
dium of the BODY.” Moreover, said the 
court, in upholding defendant's convic- 
tion and sentence to one year at hard 
labor, “(t]he girls aren’t too pretty any- 
way.” McKinney v. State, 296 So. 2d 235 
(Ala. Crim. App. 1974), 10 CLB 850. 


Illinois Police, searching Steskal’s prem- 
ises, seized a quantity of hard-core porno- 
graphic films. Steskal was charged with 
possession of obscene films, with knowl- 
edge of their conients, and with the intent 
to disseminate them. The films were re- 
turned after a ruling at a suppression 
hearing that the search and seizure were 
illegal. The state then brought an action 
in the nature of a forfeiture proceeding 
seeking a determination, in accordance 
will Illinois statutes, that the films were 
“contraband” and should not be returned. 
Steskal did not deny that the films were 
obscene but contended that they were not 
contraband. 

The court held that since under the 
First Amendment, possessing obscene ma- 
terial in the privacy of one’s home does 
not constitute a crime, obscene material 
may not be deemed contraband per se. 
To be subject to forfeiture, obscene ma- 
terial must be shown to come under the 
classification of “derivative contraband,” 
that is, articles which are not inherently 
illegal but which are used in an illegal 
manner. The court ordered return of the 
films, saying: 


“We hold that under the pertinent statu- 
tory framework applicable to the pres- 
ent case such articles may be destroyed 
only as a consequence of a successful 
criminal prosecution for violation of the 
obscenity statute. .. . The circumstances 
of this case, however, disclose the futil- 
ity of such an attempt due to the prior 
ruling on the motion to suppress which 
cannot be relitigated.” 


People v. Steskal, 320 N.E.2d 321 (1973), 
10 CLB 260. 


957 


Oklahoma After seeing three-fourths of 
a film in a theater, police, acting with- 
out a warrant, arrested the exhibitor and 
seized the film. On appeal from his con- 
viction for exhibiting an obscene film, the 
defendant contended that the evidence of 
the film should have been suppressed be- 
cause of the absence of an adversary hear- 
ing on the issue of obscenity prior to the 
seizure. On first consideration, the appel- 
late court rejected his contention and de- 
termined that Marcus v. Search Warrants, 
367 U.S. 717 (1961), and A Quantity of 
Books, 378 U.S. 205 (1964), were not ap- 
plicable to this criminal proceeding; the 
remedy in Marcus and Books was “a re- 
turn of the materials to the shelves for 
sale,” not a suppression of evidence. The 
holding in those cases had been predicated 
upon “a first amendment violation personal 
to the general public,” whereas this de- 
fendant “has no standing to invoke a pos- 
sible violation of the public’s first amend- 
ment right as it is not personal to him.” 
The question of suppression, the court rea- 
soned, involved Fourth, rather than First 
Amendment issues. Viewed in this light, 
the seizure was valid as incident to a law- 
ful arrest for an offense committed in the 
presence of the officers. 

On rehearing, the court restated its view 
that “a greater standard of reasonableness” 
should not be imposed on certain offenses 
than on others, but reluctantly reversed 
the conviction on the authority of Roaden 
v. Kentucky, 93 S. Ct. 2796 (1973), which 
specifically required that seizure of an 
allegedly obscene film could not be made 
without a warrant. Melton v. State, 515 
P.2d 239 (Okla. Crim. App. 1973), 10 CLB 
264. 


§ 81.20. Perjury 

Court of Appeals, 5th Cir. Testimony 
forming basis of defendant's conviction 
for perjury was given by defendant in 
trial of another, charged with interstate 
transportation of stolen vehicle, and while 
defendant was serving sentence on same 
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charge. Contention rejected that since tes- 
timony was given while defendant was 
in custody, he should have received prior 
to his testimony warnings of his constitu- 
tional rights to remain silent and to have 
attorney present. Trial court’s denial of 
motion to suppress this testimony affirmed. 
The immunity afforded by the constitu- 
tional guarantee against self-incrimination 
“relates to the past, and does not endow 
the person who testifies with a license to 
commit prejury.” United States v. Glasco, 
488 F.2d 1068 (1974), 10 CLB 449. 


§ 81.25. Possession and sale of drugs 
“Heroin Paraphernalia: Breakdown of a 
Fix,” by Scott Christianson, 10 CLB 493 
(1974). 


“Nature and Trends of Drug Use and 
Abuse,” by Albert Hess, Johanna van der 
Vaart, Brenda Rickey, and James Rose, 10 
CLB 637 (1974). 


Court of Appeals, 9th Cir. See United 
States v. Williams, 487 F.2d 210 (1973), 
10 CLB 351, CLD § 54.64. 


Arizona See State v. Savoy, 514 P.2d 452 
(1973), 10 CLB 260; CLD § 73.30. 


Oklahoma See Wood v. State, 515 P.2d 
245 (Okla. Crim. App. 1973), 10 CLB 264, 
CLD § 66.60. 


Oregon Defendant, a passenger in an 
automobile, was found to be carrying a 
single dangerous drug. He was convicted 
of separate counts of possessing and trans- 
porting the drug and was sentenced on 
each. The state relied upon the same drug 
to support the two charges. Both counts 
arose out of a single statute providing 
that a person may be guilty of the crime 
of criminal activity in drugs by one of 
nine different methods, among them trans- 
porting and possessing. Held, absent a 
showing of legislative intent that a person 
carrying a dangerous drug in a car be 
guilty of two violations rather than one 
under the statute, and giving weight to 
the principle of resolving doubts in the 
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enforcement of a penal code against the 
imposition of a harsher penalty, convic- 
tion for one count would be reversed. 
State v. Miller, 513 P.2d 508 (Ore. App. 
1973), 10 CLB 103. 


Oregon An Oregon statute provides: “(1) 
A person commits the crime of fraudulent 
sale of imitation drugs if he sells any 
compound, substance or other matter, not 
a narcotic or dangerous drug, to a peace 
officer or his agent by falsely representing 
it to be a narcotic or dangerous drug.” A 
trial court determined that the statute vio- 
lated the due process and equal protection 
clauses of the Constitution because it (1) 
arbitrarily singled out as a class persons 
who sell to a peace officer or his agent, 
and (2) was “not sufficiently definite so 
that a person may know the act which is 
proscribed.” 

On appeal it was determined that the 
classification was rational; the purchase of 
imitation narcotics were costly to the state 
and involved some hazard to the under- 
cover officer. 

On the question of scienter, the court 
held that since a crime requires a culpable 
mental state with respect to each material 
element of the offense, the state would 
have to prove that the seller knew, at the 
time of the sale, that the person who pur- 
chased the drugs was a peace officer. 
Within the purview of the statute, selling 
imitation drugs is not a crime unless the 
buyer was a peace officer. Hence, the 
purchaser’s identity was a material ele- 
ment of the crime. Remanded with in- 
structions. State v. Irving, 514 P.2d 909 
(Ore. App. 1973), 10 CLB 263. 


§ 81.30. Prostitution 

Indiana See Sumpter v. State, 306 
N.E.2d 95 (1974), 10 CLB 457, CLD 
§ 50.40. 


§ 81.32. Rape 

Colorado Statutory scheme that only 
males could be convicted of first-degree 
rape whereas women could only be con- 
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victed of third-degree rape, did not violate 
male defendant’s right to equal protection 
of the laws. Each degree of rape has dif- 
fering and distinct elements; the essential 
elements of third-degree rape involve so- 
licitation, inducement, and sexual activity 
for gain. “In short, there is no classifica- 
tion based solely on the sexual status of 
the one charged under each statute.” 

On another issue, the court held that 
the mere fact that the bailiff, who had 
charge of jurors during recesses and as 
they entered or left courtroom, was also 
a state’s witness in his capacity as sheriff, 
was not prejudicial to defendant where 
sheriffs testimony, limited to the verifica- 
tion of the victim’s description of the site 
of the alleged rape, was merely cumula- 
tive to her own testimony in that regard. 
People v. Green, 514 P.2d 769 (1973), 10 
CLB 262. 


Georgia See Wingfield v. State, 211 
S.E.2d 708 (1973), 10 CLB 358, CLD 
§ 34.20. 


Mississippi Evidence that a black man 
threw a white woman to the ground, 
pinioned her with his knees, gripped her 
throat with one hand, and inflicted super- 
ficial wounds to her face with a knife 
held in his other hand, was insufficient 
to establish the requisite element of in- 
tent in a prosecution for assault with a 
deadly weapon with intent to rape or 
ravish, where both persons remained fully 
clothed and no attempt was made to 
fondle or undress the woman. In the 
absence of a statute providing for the 
crime of aggravated assault, conviction 
would be affirmed for assault and battery. 
Aikerson v. State, 295 So. 2d 778 (1974), 
10 CLB 848. 


§ 81.34. Resisting arrest 

Michigan Defendant admittedly resisted 
a police officer’s attempt to make a war- 
rantless arrest for a misdemeanor. Prior 
to his trial for resisting arrest, he was 
found not guilty of the misdemeanor 
(being a disorderly person by uttering 
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obscene words in public). He made a 
timely motion to dismiss the charge, claim- 
ing that his acquittal on the disorderly 
person charge was a finding that the arrest 
he, admittedly, had resisted was an illegal 
arrest, that the principle of collateral es- 
toppel prohibited relitigation of the legal- 
ity of that arrest, and that therefore the 
prosecution could never prove the re- 
quired element of resistance to a “legal 
arrest.” The motion was denied and he 
was convicted. Held, in sustaining con- 
viction, that defendant’s acquittal did not 
necessarily imply that the arrest on that 
charge had been illegal. The rationale of 
the holding was that a police officer could 
arrest an individual for a misdemeanor 
without a warrant if the misdemeanor was 
committed in the officer’s presence, or if, 
from personal observations, the officer had 
reason to believe that a misdemeanor was 
committed in his presence. People v. Dav- 
enport, 208 N.W.2d 562 (Mich. App. 1973), 
9 CLB 835. 


§ 81.35. Robbery 

Illinois Defendants Latham and Norten 
were among a group of black laborers 
who proceeded to a work site to protest 
job discrimination practices. When some- 
one shouted that one of the company em- 
ployees had a gun, Latham, who was 
unarmed, disarmed the employee and 
tossed the gun to Norten in order to avoid 
bloodshed. There was disputed evidence 
that, at the time the gun was thrown to 
Norten, he was already armed. Based 
upon this alleged fact, the defendants 
were tried and convicted of armed rob- 
bery (by virtue of the unlawful taking, 
while armed, of the company employee's 
gun). 

Reversing the conviction, the court held 
that the evidence was insufficient to hold 
each defendant accountable for the other’s 
acts, there being no proof adduced at trial 
that defendants had the “concurrent, spe- 
cific intent necessary to promote or facil- 
itate the consummation of the offense of 
armed robbery.” The evidence indicated 
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that Latham’s disarming of the company 
employee was spontaneous, rather than 
planned. The participation of both defen- 
dants in the act would not be deemed 
to supply the absent requisites of intent 
or common plan. People v. Latham, 309 
N.E.2d 65 (Ill. App. 1974), 10 CLB 753. 


Oregon Defendant entered the victim’s 
home, struck and bound him, absconded 
with a number of items, including the 
victim’s automobile registration card, and 
drove away in the victim’s automobile. 
Defendant was convicted under three sep- 
arate statutes on charges of burglary, 
armed robbery, and larceny (of the car). 
Held on appeal, that entering the victim’s 
home and taking the victim’s automobile 
were both part of defendant’s commission 
of an armed robbery, and these acts did 
not constitute the separate crimes of bur- 
glary and larceny. The court applied Ore- 
gon case doctrine that whether a defen- 
dant’s conduct violates different statutes 
or the same statute more than once is a 
question of legislative intent; and even 
when separate statutes are violated, wheth- 
er separate convictions and sentences can 
be imposed is also a question of legislative 
intent. Taking the automobile was but 
one component of the crime of armed rob- 
bery, and it was improper to treat the 
taking as the separate crime of larceny. 
State v. Webber, 513 P.2d 496 (1973), 10 
CLB 102. 


§ 81.41. Sex crimes 

United States Supreme Court See Wain- 
wright v. Stone, 94 S. Ct. 190 (1973), 10 
CLB 253, CLD § 56.45. 


Illinois Doctor who, while performing 
gynecological examination on young mar- 
ried woman, committed an act of mouth- 
vaginal contact “by surprise,” was properly 
convicted of deviate sexual assault, not- 
withstanding absence of threat or force on 
his part and despite absence of resistance 
or protest by prosecutrix. People v. Borak, 
301 N.E.2d 1 (Ill. App. 1973), 10 CLB 194. 
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§ 81.45. Sodomy 

United States Supreme Court See Wain- 
wright v. Stone, 94 S. Ct. 190 (1973), 10 
CLB 253, CLD § 56.45. 


Alaska See State v. Spencer, 514 P.2d 14 
(1973), 10 CLB 190, CLD § 34.20. 


Arkansas Adult defendants who con- 
sensually engaged in a homosexual act, 
in car parked in public rest area adjacent 
to an interstate highway, were convicted 
of sodomy. On appeal, their contention 
was rejected that state sodomy statute is 
“constitutionally forbidden by the First 
Amendment . . . prohibiting laws respect- 
ing establishment of religion.” Carter v. 
State, 500 S.W.2d 368 (1973), 10 CLB 264. 


FEDERAL CRIMES 


§ 82.60. Assault on federal officer 
Court of Appeals, 2d Cir. See United 
States v. Alsondo, 486 F.2d 1339 (1973), 
10 CLB 350, CLD § 80.23. 


§ 82.64. Bank robbery and incidental 
crimes (18 U.S.C. 2113) 

Court of Appeals, 5th Cir. See United 

States v. Abercrombie, 480 F.2d 961 

(1973), 10 CLB 92, CLD § 57.75. 


§ 82.67. Carrying concealed weapons 

Court of Appeals, 3d Cir. Government is 
not required to show, in prosecution for 
attempting to board a plane carrying a 
concealed weapon, that defendant was 
aware that his weapon was dangerous and 
that, knowing this, he still intended to 
carry the weapon aboard. The crime is 
not one of specific intent. Thus, convic- 
tion of defendant would not be reversed 
where, when questioned prior to boarding, 
he denied carrying a dangerous weapon, 
but after he was searched a folded pocket- 
knife with a three and one-quarter inch 
blade was found in his pocket. The chief 
judge dissented, terming this a violation 
of due process by imputation of “abso- 
lute liability,” irrespective of knowledge. 
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United States v. Margraf, 483 F.2d 708 
(1973), 10 CLB 189. 


§ 82.70. Drug violations 

United States Supreme Court See War- 
den, Lewisburg Penitentiary v. Marrero, 
94 S. Ct. 2532 (1974), 10 CLB 844, CLD 
§ 76.42. 


Court of Appeals, D.C. Cir. Conviction 
of an addict for possession of heroin would 
be affirmed whether or not his contention 
that he was a hopelessly addicted non- 
trafficker unable to conform to the law, 
who used the heroin solely for his own 
needs was believed. The rationale for re- 
jecting the defense argument was that (1) 
loss of self-control turned on personal 
“character” as well as “craving,” and (2) 
that the same theory could, by logical 
extension, be invoked to justify, not only 
possession, but crimes, such as robbery 
committed by an addict to obtain the 
money to satisfy his craving. A concurring 
opinion drew a distinction between the 
traditional mental disease defense and 
“the proposed drug dependence defenses,” 
stressing, with respect to the latter, the 
differences between “incapacity and indis- 
position, between those who can’t and 
those who won't, between the impulse ir- 
resistible and the impulse not resisted.” 
It cited with apparent approval state hold- 
ings to the effect that knowing possession 
signifies a “voluntary act.” United States 
v. Moore, 486 F.2d 1139 (1973), 10 CLB 
354. 


Court of Appeals, Ist Cir. See Tompson 
v. United States, 495 F.2d 1304 (1974), 10 
CLB 846, CLD § 65.20. 


Court of Appeals, 5th Cir. Defendant, 
charged with importing cocaine with in- 
tent to distribute, contended that he was 
incapable of importing any substance into 
the United States within the meaning of 
U.S.C. 952 (a), since at the time of his 
arrest at Miami airport he was merely an 
“international in-transit passenger” on his 
way from one foreign jurisdiction to anoth- 
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er. The appellate court, relying on defen- 
dant’s having left the plane and submit- 
ting to customs, upheld the conviction, 
saying: “Defendant's allegation of his in- 
tention to depart the United States imme- 
diately, even if uncontrovertibly estab- 
lished, is of no consequence. The statute 
looks to the fact of bringing a controlled 
narcotic within the territorial jurisdiction 
of the United States, and not the alleged 
importer’s subsequent plans.” United 
States v. Pentapati, 484 F.2d 450 (1973), 
10 CLB 257. 


Court of Appeals, 9th Cir. See United 
States v. Henry, 487 F.2d 912 (1973), 10 
CLB 499, CLD § 46.55. 


New York Acting under the 1970 Federal 
Comprehensive Drug Abuse Prevention 
and Control Act, the Secretary of HEW 
and the Attorney General of the United 
States authorized persons engaged in 
methadone maintenance treatment pro- 
grams to withhold the names and other 
identifying characteristics of patients. A 
state grand jury, investigating a murder, 
issued a subpoena to the director of New 
York City’s methadone program to pro- 
duce photographs of certain of his pa- 
tients, in the expectation that one of these 
could be identified by an eyewitness who 
allegedly had spotted the killer in the 
waiting room of a clinic. The director 
refused to honor the subpoena, relying 
upon the 1970 Act. The state, in turn, 
relied upon the 1972 Drug Abuse Office 
and Treatment Act’s provision authorizing 
disclosure of such records upon order of 
“a court of competent jurisdiction” after 
“application showing good cause therefor.” 
The director was adjudged in contempt. 
On appeal, it was held, in a case of first 
impression, that the absolute confidential- 
ity provision of the 1970 Act, which “was 
designed to help ensure the success of 
drug research programs in which addict 
participants require anonymity,” was not 
repealed or modified by the 1972 Act. The 
contempt motion was vacated and the 





962 


motion to quash the subpoena granted. 
People v. Newman, 32 N.Y.2d 379, 298 
N.E.2d 651 (1973), 9 CLB 838. 


§ 82.90. Election fraud 

United States Supreme Court Defen- 
dants, who were state and county officials, 
arranged for the fictitious casting of votes 
for their nominee in a local election. In 
order, apparently, to keep the vote for 
their man from seeming disproportionate, 
false votes were also cast in the federal 
primary for senator and congressman. The 
federal primary came to its official conclu- 
sion with the certification of election re- 
sults on May 27, 1970. Subsequent to that 
date, two of the defendants made certain 
false sworn statements at the local elec- 
tion contest hearing in a continuing effort 
to have the fraudulent votes for their 
nominee certified and counted. 

They were charged with having con- 
spired to cast fictitious votes for federal, 
state, and local candidates in violation of 
18 U.S.C. 241, which makes it unlawful 
to conspire to injure any citizen in the 
free exercise or enjoyment of any right or 
privilege secured by the Constitution or 
laws of the United States. At the trial, 
the statements made at the local election 
contest hearing were admitted into evi- 
dence against all the defendants to prove 
that the two men making the statements 
had perjured themselves at the hearing. 
They were convicted and their convic- 
tions were affirmed by the Fourth Circuit. 

The Supreme Court affirmed. At the 
outset, it declined to consider defendants’ 
contention that § 241 reached only con- 
spiracies involving federal elections, say- 
ing that, in the instant case, simpler and 
more settled grounds were available for 
deciding the case. Defendants had con- 
tended that since the federal election had 
been terminated at a date prior to the 
local contest hearing at which the state- 
ments were made, they could not be ad- 
mitted because of the requirement that a 
conspiracy be ongoing to admit otherwise 
hearsay declarations of a co-conspirator. 
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The Court rejected the assertion that 
the declarations were, in fact, hearsay and 
therefore subject to the ongoing conspir- 
acy rule. 

Since these statements were not hearsay, 
said the Court, it followed that the jury 
did not have to make a preliminary find- 
ing that the conspiracy charged under 
§ 241 was still in progress before it could 
consider them against the other defen- 
dants. There was no doubt that the evi- 
dence of perjury by two defendants in 
the local election contest hearing was 
relevant. Even if federal jurisdiction 
rested only on that aspect of the conspir- 
acy involving the federal candidates, “the 
prosecution was entitled to prove the un- 
derlying purpose and motive of the con- 
spirators in order to convince the jury, 
beyond a reasonable doubt, that petition- 
ers had in fact unlawfully conspired to 
cast false votes in the election.” 

The Court held that while the primary 
objective of the conspiracy seemed to be 
to cast false votes in a local election, there 
was sufficient evidence to show a single 
conspiracy embracing the casting of false 
votes in the federal election as well. In 
this connection, the specific intention re- 
quirement of the statute was satisfied by 
a showing of a design to have false votes 
cast in a federal election, thereby diluting 
the value of other votes. It was not neces- 
sary to show a specific intent to affect the 
outcome of that vote. Anderson v. United 
States, 94 S. Ct. 2253 (1974), 10 CLB 842. 


§ 83.05. Federal antigambling statute 

Court of Appeals, 5th Cir. The Gambling 
Devices Act of 1962 makes it unlawful for 
a person to engage in a business in which 
he buys or receives any “gambling device” 
which he knows to have been transported 
in interstate commerce, unless he has reg- 
istered with the Attorney General. The 
penalty for noncompliance is seizure and 
forfeiture of the devices. Claimant sought 
return of thirty-one pinball machines on 
the ground that seizure, pursuant to a 
Federal Commissioner’s search warrant, 
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violated the due process clause of the 
Fifth Amendment, inasmuch as he had not 
received prior notification that seizure 
would result unless he registered, as re- 
quired by the Act. 

Held, forfeiture without notice was not 
unconstitutional deprivation of personal 
property “without just compensation,” 
since claimant was in an industry highly 
regulated by Congress and, in such in- 
stances, “no proof of specific intent is re- 
quired, and the absence of this require- 
ment in what is essentially a regulatory 
statute does not violate due process re- 
quirements.” United States v. Various 
Gambling Devices, 478 F.2d 1194 (1973), 
9 CLB 829. 


§ 83.08. Antiloansharking statute 

Court of Appeals, 7th Cir. Defendant al- 
legedly “took over” a preexisting debt 
owed by the victim to another person and 
threatened his life unless a sum of money 
(considerably larger in amount) was paid 
to him. He contended that his conviction, 
under Title II of the Consumer Credit 
Protection Act of 1968, for use of extor- 
tionate means to collect and attempt to 
collect an extension of credit should be 
reversed since the government had failed 
to offer required proof that defendant and 
his alleged coconspirators were members 
of organized crime. 

Held, that while it was true that Title 
II was primarily intended to attack the 
economic basis of organized crime, it was 
not necessary, in order to convict under 
the Act, that the participants in the trans- 
action be members of organized crime or 
that the particular activity affect interstate 
commerce. Furthermore, since defendant 
was charged under Section 894, which 
proscribed the extortionate “collection” of 
any extension of credit, it was not neces- 
sary for the government to show that the 
underlying debt was a “juice loan,” that 
is, an extortionate extension of credit. 
United States v. Annerino, 459 F.2d 1159 
(1974), 10 CLB 752. 
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§ 83.15. Income tax offenses 


“Income Tax Evasion: Dealing with the 
IRS Special Agents and Prosecutor,” by 
Henry B. Rothblatt, 10 CLB 437 (1974). 


Court of Appeals, 5th Cir. See United 
States v. Carter, 489 F.2d 413 (1973), 10 
CLB 551, CLD § 23.89. 


§ 83.21. Theft of government property 
Court of Appeals, 7th Cir. An under- 
cover federal agent turned over to defen- 
dant $12,000 for the purchase of narcotics. 
Defendant absconded with the money, not 
knowing that they were government 
funds. Tried and convicted under 18 
U.S.C. § 641 for stealing or converting 
government property, he raised the issue 
of scienter. Rejecting defendant’s conten- 
tion, the Seventh Circuit aligned itself 
with those jurisdictions (Fifth and Ninth 
Circuits) holding that it was sufficient for 
the government, after demonstrating own- 
ership, to show that the defendant “merely 
knew that he was stealing or converting 
someone's property.” United States v. 
Smith, 489 F.2d (1973), 10 CLB 554. 


§ 83.30. Interstate transportation of 
“goods” 

Court of Appeals, 6th Cir. Stolen docu- 
ments bearing a private corporation’s 
secret formula for a chemical to be used 
in connection with the manufacture of its 
own products, fell within the ambit of 18 
U.S.C. § 2314, proscribing the transport- 
ing in interstate commerce of “goods, 
wares, merchandise, securities, or money, 
of the value of $5,000 or more, knowing 
the same to have been stolen,” where there 
was “an established, viable, albeit limited, 
market in chemical formulations” among 
said corporation’s competitors. United 
States v. Greenwald, 479 F.2d 320 (1973), 
9 CLB 833. 


Court of Appeals, 8th Cir. See United 
States v. Olsen, 487 F.2d 77 (1973), 10 CLB 
351, CLD § 50.00. 
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§ 83.40. Mail fraud 

United States Supreme Court Defendant 
stole credit card of another and used it 
during course of spending spree in several 
states, presumably knowing that the vic- 
timized motel operators to whom credit 
card was presented would mail sales slips 
to issuing bank, which would in turn mail 
them to card owner. Defendant was con- 
victed of mail fraud under 18 U.S.C. 1341. 
The court of appeals reversed the convic- 
tion on the ground that Section 1341 was 
inapplicable to defendant’s conduct. 

Affirming the court of appeals, the Su- 
preme Court held that under the statute, 
the mailing must be “for the purpose of 
executing such scheme or artifice” to de- 
fraud. Inasmuch as defendant’s scheme 
“reached fruition when he checked out of 
the motel,” it was immaterial to the suc- 
cess of his scheme which of his victims 
ultimately bore the loss. The mailings 
were directed to the end of adjusting ac- 
counts between the victims and thus were 
not for the purpose of executing defen- 
dant’s scheme so as to bring his conduct 
within the statute. 

Noting the recently amended Truth-in- 
Lending Act (making criminal the use of 
fraudulently obtained credit cards in 
transactions affecting interstate or foreign 
commerce), the Court said, “Congress 
could have drafted the mail fraud statute 
so as to require only that the mails be 
in fact used as a result of the fraudulent 
scheme.” United States v. Maze, 94 St. 
Ct. 645 (1974), 10 CLB 444. 


§ 83.53. NARA (Narcotic Addict 
Rehabilitation Act of 1966, 18 
U.S.C. 4251, 4253) (See also § 
89.75.) 
United States Supreme Court Provision 
of Narcotic Addict Rehabilitation Act of 
1966 (18 U.S.C. 4251(f)(4)) barring from 
rehabilitative commitment, in lieu of 
penal incarceration, narcotic addicts with 
two or more prior felony convictions did 
not constitute denial of due process or 
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equal protection. Congressional intent 
was to exclude “hardened criminals” and 
persons considered poor risks for reha- 
bilitation. Marshall v. United States, 94 
S. Ct. 700 (1974), 10 CLB 444. 


Court of Appeals, Ist Cir. Defendant was 
sentenced to five years’ imprisonment for 
distribution of heroin. Asserting he was 
an addict, he successfully challenged the 
constitutionality of the provisions of 
NARA, 18 U.S.C. 4251(f)(4), making the 
Act inapplicable to a defendant having 
two or more prior felony convictions. (The 
constitutionality of this provision has 
since been upheld by the Supreme Court. 
See Marshall v. United States, 94 S. Ct. 
700, discussed supra.) Upon remand, the 
district court committed defendant, under 
Section 4253 of the Act, to the custody of 
the Attorney General for treatment for an 
indeterminate period not to exceed ten 
years. Defendant appealed the resentenc- 
ing on the ground that the second sen- 
tence was an impermissible increase over 
the first, in violation of the rule laid down 
in North Carolina v. Pearce, 391 U.S. 711, 
89 S. Ct. 2072 (1969). 

Held, in affirming sentence, that even 
assuming, arguendo, defendant's hypoth- 
esis that since the second sentence was of 
longer potential duration, it was harsher 
than the erroneous first sentence, it did 
not follow that Pearce would be appli- 
cable. “On the contrary, we hold that it is 
not,” said the court. The basis of the 
Pearce rule was to eliminate the appear- 
ance of any possible “vindictiveness” or 
“retaliatory motivation” in the resentenc- 
ing, “rather than prohibiting any increase 
in sentence as such.” 

The new sentence was precisely what 
defendant had sought in the first place 
and, moreover, its imposition was required 
by Section 4253. Furthermore, “if, through 
error, a court has imposed a sentence that 
is less than the statutory minimum, it is 
not only lawful to revoke the initial sen- 
tence and substitute the long one that 
should have been imposed, it is obligatory 
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to do so.” United States v. Bishop, 487 
F.2d 631 (1973), 10 CLB 450. 


Court of Appeals, 9th Cir. 18 U.S.C. 4251 
provides that an addict is ineligible for 
treatment under the National Addict Re- 
habilitation Act where he is “(2) an offend- 
er who is convicted of unlawfully im- 
porting or selling or conspiring to import 
or sell a narcotic drug, unless the court 
determines that such sale was for the pri- 
mary purpose of enabling the offender to 
obtain a narcotic drug which he requires 
for his personal use because of his addic- 
tion to such drug.” 

The Court held that since the statute 
did not have the words “or importation” 
after the words “such sale,” and said 
omission was consistent with the legisla- 
tive history of the Act, “one who is con- 
victed of importing narcotics is ineligible 
for NARA treatment, even if the importa- 
tion was for the purpose of enabling the 
offender to obtain drugs for his or her 
own use.” United States v. Mason, 496 
F.2d 1091 (1974), 10 CLB 847. 


§ 83.55. National Firearms Act 

Court of Appeals, 7th Cir. Conviction 
for possession of an unregistered firearm 
was reversed for insufficiency where the 
only evidence submitted by the govern- 
ment connecting defendant-automobile- 
passenger with the firearm was the off- 
cer’s testimony that, as he approached the 
car, he observed that defendant “ap- 
peared nervous; he looked over his 
shoulder; he looked to the front after look- 
ing over his shoulder; and, he appeared 
to be doing something with his hands.” 
After defendant had been requested to 
step out of the vehicle, the officer saw the 
weapon lying on the floor and protruding 
from under the seat which defendant had 
been occupying. 

The court held that under the criterion 
of United States v. Freed, 401 U.S. 601, 
91 S. Ct. 1128 (1971), the evidence was 
insufficient to prove that defendant was 
guilty beyond a reasonable doubt of vio- 
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lating 26 U.S.C. § 1861(d). Said the court: 
“There was no evidence to establish that 
defendant in any way exercised dominion 
or control over the firearm. Defendant 
was merely a passenger and nothing can 
be inferred from that that he had control 
over the firearm. . . . The only relation- 
ship between the defendant and the fire- 
arm was mere proximity which, standing 
alone, was insufficient to sustain a convic- 
tion.” United States v. Gates, 491 F.2d 
720 (1974), 10 CLB 674. 


§ 83.57. Omnibus Crime Control and 
Safe Streets Act 

United States Supreme Court 18 U.S.C. 
§ 922(a)(6), making it unlawful to know- 
ingly make a false statement in connec- 
tion with the “acquisition” of a firearm 
from a “licensed dealer,” was deemed to 
be applicable to a pawnor’s redemption 
of firearms from a pawnshop. The Court 
upheld the conviction of a man who, in 
redeeming three firearms belonging to his 
wife which he had pawned earlier, falsely 
stated on a Firearms Transaction Rec- 
ord that he had not been previously 
convicted of a crime punishable by one 
year in prison. The Court, finding the 
statute unambiguous, rejected a defense 
contention that redemption of a pawned 
object constitutes a “reacquiring” of the 
item, rather than an “acquisition.” Within 
the statutory meaning, the word “acquisi- 
tion,” said the Court, had reference to the 
obtaining of possession and control, not 
of title. The Court noted the absence of 
any qualifying language in 18 U.S.C. § 
821(a)(11), which specifically included as 
a dealer “any person who is a pawn- 
broker.” Furthermore, there was no indi- 
cation of such a limiting congressional 
intent. Huddleston v. United States, 94 
S. Ct. 1262 (1974), 10 CLB 661. 


Title 18 


Court of Appeals, 4th Cir. 
U.S.C. App. 1201(a)(1) proscribes posses- 
sion of firearms in interstate commerce 
by a person previously convicted of a 
felony. Defendant was previously con- 
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victed of the common-law “felony” of sim- 
ple assault (arising out of a fist fight), pun- 
ishment being fixed at 90-day suspended 
sentence, $25 fine, and two years’ un- 
supervised probation. Counsel for both 
sides stipulated that the crime of assault 
in Maryland may be punishable by more 
than two years in prison. 

The court concluded that justice would 
best be served by holding that defendant's 
Maryland conviction was not properly 
classified as a “felony” within the mean- 
ing of the federal statute. The court noted 
that it was not setting a precedent that 
the punishment imposed should be the 
criterion for the classification of crimes 
that did not have “the peculiar character- 
istics of Maryland’s common law simple 
assault.” United States v. Schulthesis, 486 
F.2d 1331 (1973), 10 CLB 353. 


Court of Appeals, 7th Cir. See United 
States v. Walker, 489 F.2d 1353 (1973), 10 
CLB 553, CLD § 34.23. 


Court of Appeals, 8th Cir. Government’s 
evidence that gun, stolen in one state, 


was found seven months later in defen- 
dant’s possession in another state was in- 
sufficient to convict under 18 U.S.C.A. 922 
(h) (Title IV, Omnibus Crime Control and 
Safe Streets Act of 1968), making it un- 
lawful for a convicted felon, among 
others, to receive a firearm “which has 
been shipped or transported in interstate 
or foreign commerce.” The Supreme 
Court, in United States v. Bass, 404 U.S. 
336, 92 S. Ct. 515 (1971), considering a 
claim of redundancy of this title and Title 
VII of the same Act, had noted that 


“Title IV apparently does not reach 
possessions or intrastate transactions at 
all, even those with an interstate com- 
merce nexus, but is limited to the send- 
ing or receiving of firearms as part of an 
interstate transportation.” (Court's em- 
phasis.) 


In the light of this construction, the 
Eighth Circuit reversed conviction, hold- 
ing that “it is not sufficient under 922(h) 
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for the government to prove that the 
firearm had at some remote time pre- 
viously traveled in interstate commerce.” 
Title IV, said the court, is primarily con- 
cerned with the “transportation” of fire- 
arms. Accordingly, the court continued, 
“for a receipt to be cognizable under 922 
(h), the government must show that at the 
time the gun was received it was part of 
an interstate transportation.” United 
States v. Ruffin, 499 F.2d 557 (1974), 10 
CLB 546. 


§ 83.58. Perjury (18 U.S.C. 1623) 

United States Supreme Court Defendant 
applied for appointment of counsel at the 
time of his arraignment and falsely stated 
that he was without funds. The false 
statement was held to be admissible, in 
defendant’s subsequent trial for official 
bribe-taking and perjury before a grand 
jury, to show his consciousness that cer- 
tain bank deposits in his name (in revoca- 
ble trusts for his children) were incrim- 
inating, and as evidence of willfulness in 
making statements before the grand jury 
with knowledge of their falsity. 

In so holding, the Court rejected the 
defense contention that the admission of 
this statement constituted a judicially 
compelled sacrifice of defendant’s Fifth 
Amendment privilege against self-incrim- 
ination because of a prior assertion of his 
Sixth Amendment right to counsel. The 
Court, however, expressly declined to 
decide whether the doctrine of Simmons 
v. United States, 390 U.S. 377, 88 S. Ct. 
967 (1968), could be extended to Sixth 
Amendment claims for appointed counsel. 
Simmons held that a defendant’s state- 
ments of possessory interest at a suppres- 
sion hearing could not be admitted at 
trial, for such a practice would create an 
“‘intolerable’ need to surrender one con- 
stitutional right in order to assert an- 
other.” The Simmons principle could not 
be applied on the facts of this case be- 
cause “the incriminating component” de- 
rived, not from the content of defendant’s 
statement that he was without funds, but 





CASE DIGEST INDEX 


from defendant's knowledge of its falsity. 
Defendant did not, as in Simmons, assert 
what was “ ‘believed’ by the claimant to 
be a ‘valid’ constitutional claim,” and, 
consequently, he was not “faced with the 
type of intolerable choice Simmons sought 
to relieve.” United States v. Kahan, 94 S. 
Ct. 1179 (1972), 10 CLB 545. 


§ 83.80. Selective Service violations 
United States Supreme Court In Ehlert 
v. United States, 420 U.S. 99 (1971), the 
Court held that a registrant whose con- 
scientious objection to war had “crystal- 
lized” after issuance of order to report for 
induction, would be entitled to a full and 
fair opportunity to present the merits of 
his claim, but that the hearing would be 
conducted by the military after induction. 

Held, in light of the above decision, 
conviction of defendants for refusing to 
submit to induction would not be re- 
versed where local board denied their re- 
quests for reopening of classifications. The 
refusal to reopen could not constitute de 
facto rulings on the merits since boards 
were not empowered to reopen — save 
with respect to circumstances over which 
registrant “has no control.” “Late crystal- 
lization” was not such a circumstance. 
Musser v. United States, 94 S. Ct. 196 
(1973), 10 CLB 253. 


B. ANCILLARY, QUASI-CRIMINAL, 
AND OTHER RELATED 
PROCEEDINGS 


CONTEMPT 


§ 85.00. Contempt—civil and criminal 
contempt distinguished 

Court of Appeals, 3d Cir. See In re 

Grand Jury Investigation, 496 F.2d 1013 

(1973), 10 CLB 252, CLD § 33.60. 


§ 85.10. —Grounds 

“The Chicago Seven Contempts: The De- 
cision on Sentencing,” 10 CLB 239 (1974). 
United States Supreme Court Under 
cross-examination at his trial for violation 
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of a municipal ordinance, defendant re- 
ferred to an alleged assailant as “chicken 
shit.” In consequence, he was charged, 
prosecuted, and convicted for “direct con- 
tempt,” in violation of another ordinance, 
“by his insolent behavior during open 
court.” The Oklahoma Court of Criminal 
Appeals, in an unreported order and 
opinion, affirmed. 

The Supreme Court reversed, stating: 
“This single isolated usage of street ver- 
nacular, not directed at the judge or any 
officer of the court, cannot constitution- 
ally support the conviction of criminal 
contempt.” The Court pointed out the 
absence of any charge that defendant 
“disobeyed any valid court order, talked 
loudly, acted boisterously, or attempted to 
prevent the judge or any other officer of 
the court from carrying on his court 
duties.” Eaton v. Tulsa, 94 S. Ct. 1228 
(1974), 10 CLB 663. 


Court of Appeals, D.C. Cir. See In re 
Grand Jury Proceedings, 491 F.2d 42 
(1974), 10 CLB 547, CLD § 33.73. 


District of Columbia Trial court erred in 
exercising its summary power to punish 
an attorney for his inadvertent tardiness. 
An adjudication of contempt is warranted 
where there is gross callousness, gross 
negligence, or gross indifference of a 
member of the bar constituting a breach 
of professional duty. In re Brown, 320 
A.2d 92 (D.C. Cir. 1974), 10 CLB 852. 


DEPORTATION 


§ 85.60. Deportation—generally 

“The Alien Criminal Defendant: An Ex- 
amination of Immigration Law Principles 
for Criminal Law Practice,” by David B. 
Wexler and James O. Neet, Jr., 10 CLB 
289 (1974). 


DEPRIVATION OF CIVIL RIGHTS 
§ 85.80. Deprivation of civil rights—in 
general 
“Self-Interest and Civil Liberties,” by 
Mary C. Sengstock, 10 CLB 63 (1974). 
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United States Supreme Court A genuine 
threat of state arrest, if clearly demon- 
strated, may serve as the basis for obtain- 
ing federal declaratory relief for denial of 
constitutional rights. The “irreparable in- 
jury” requirement for injunctive relief 
does not extend to declaratory judgments 
sought under the Civil Rights Act. 

Petitioner was twice threatened with 
arrest by Georgia police if he did not de- 
sist from distributing handbills protesting 
the Vietnam war. He complied, but his 
companion, who did not, was arrested 
and charged with violation of the Georgia 
criminal trespass law. Petitioner invoked 
the Civil Rights Act, seeking declaratory 
and injunctive relief. His petition was dis- 
missed by the district court, and the court 
of appeals affirmed. 

The United States Supreme Court 
unanimously reversed, holding declara- 
tory relief proper. Steffel v. Thompson, 
94 S. Ct. 1209 (1974), 10 CLB 661. 


EXTRADITION PROCEEDINGS 


§ 86.20. Extradition proceedings— 
requirements 
Connecticut The accused, after being 
held in jail for 90 days, was released three 
days prior to a Massachusetts request for 
extradition describing him as a fugitive 
from justice. He brought a habeas cor- 
pus proceeding to test the validity of the 
ensuing governors warrant of arrest, 
arguing that, in virtue of his release, he 
was no longer a fugitive from justice. 
The 90-day time limit for incarcerating 
a person sought to be extradited prior to 
obtaining a rendition warrant, is only for 
the purpose of preventing unreasonably 
lengthy periods of confinement pending 
consummation of extradition proceedings 
by the demanding state. Release from jail, 
however, did not alter accused’s status 
“as a fugitive from justice within the 
meaning of the federal constitution and 
the statutes permitting extradition from 
one state to another of a person charged 
with a crime.” The United States Su- 
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preme Court has held that a person is a 
fugitive from justice who has _ been 
charged with commission of a crime and 
who, after commission of such crime, 
leaves the state regardless of purpose, 
motive, or belief. Glavin v. Warden, State 
Prison, 311 A.2d 86 (1972), 10 CLB 357. 


FORFEITURE PROCEEDINGS 


§ 88.00. Forfeiture proceedings—in 
general 

Court of Appeals, 6th Cir. Federal court 
must apply law of state in which bail 
bond contract was made in order to deter- 
mine its terms. Applying Michigan law 
to determine whether bail bond could be 
continued beyond sentencing to cover 
court-granted period of delay between 
sentencing and commencement of senten- 
cing, court found controlling Michigan 
cases holding that “sentencing is the final 
disposition of an insured’s case which 
terminates the surety’s legal obligations.” 
Bail bonds must be strictly construed in 
favor of surety, especially since once sen- 
tence has been pronounced, risk of flight 
is substantially increased — a risk clearly 
not contemplated at time instant bond 
was executed. 

Since Michigan law clearly holds that 
bond can’t be extended beyond sentenc- 
ing procedure without consent of surety, 
district court erred in ordering bond con- 
tinued. Judgment of forfeiture reversed 
and case remanded. United States v. 
D’Anna, 487 F.2d 899 (1973), 10 CLB 449. 


Illinois See People v. Steskal, 320 N.E.2d 
321 (1973), 10 CLB 260, CLD § 81.10. 


§ 89.03. Use of juvenile’s records 
United States Supreme Court The right 
to cross-examine a crucial identifying wit- 
ness for possible bias resulting from his 
probationary status as an adjudicated 
juvenile delinquent was paramount to 
the state’s interest in protecting the 
anonymity of juvenile offenders. 

At trial, the state sought a protective 
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order, pursuant to Alaska’s statutory pro- 
visions protecting the anonymity of ju- 
venile offenders, prohibiting the defense 
from referring to Green’s record during 
cross-examination. Defense counsel, in 
opposing the motion, assured the court 
that he was not seeking to introduce ev- 
idence of the delinquency adjudication to 
impeach Green’s character generally. His 
intention, rather, was to show Green’s 
probationary status in order to probe for 
possible bias because Green might have 
feared personal implication in the crime 
or because there might have been undue 
police pressure on Green to make his 
identifications under fear of possible 
probation revocation. Rejecting this argu- 
ment, the trial court granted the order 
of protection. Defendant was convicted. 


The United States Supreme Court re- 
versed and held that “in this setting” the 
Sixth Amendment's guarantee of the right 
of an accused in a criminal prosecution to 
confront the witnesses against him out- 
weighed the interest of a state in protect- 
ing a juvenile offender from public ex- 
posure. The state could have protected 
Green by simply not calling him as a 
witness. Davis v. Alaska, 94 S. Ct. 1105 
(1974), 10 CLB 544. 


Michigan Trial court’s refusal to allow 
deferise counsel in murder case to cross- 
examine state’s fifteen-year-old key wit- 
ness as to his juvenile record, in order to 
impeach his credibility, was reversible 
error, despite statute providing that a 
history of juvenile offenses may not be 
used against a person for any purpose 
except in a proceeding under the Act 
governing juveniles. Rationale was that, 
since the witness was not the defendant, 
his juvenile record was not being used 
“against” him. People v. Meadows, 208 
N.W.2d 593 (Mich. App. 1973), 9 CLB 
840. 


§ 89.25. Juvenile proceedings—tright to 
due process 
Court of Appeals, D.C. Cir. See In re 
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Grand Jury Proceedings, 491 F.2d 42 
(1974), 10 CLB 547, CLD § 33.73. 


§ 89.40. —Standards for determining 
admissibility of confession or 
admission 

Minnesota In a matter of first impres- 

sion, Minnesota rejected a per se exclu- 

sionary rule which would prohibit the use 
in criminal prosecutions of confessions 
obtained by police from a juvenile prior 
to the juvenile court’s waiver of jurisdic- 
tion to allow the juvenile to be prosecuted . 
as an adult. While such confessions must - 
be carefully scrutinized to make sure’ 
that the juvenile was not “misled” by the 
confidential, nonpunitive atmosphere of 
the juvenile court system into making dis- 
closures which he might have withheld 
had he known that prosecution as an 
adult would result, “awareness of poten- 
tial criminal responsibility may often be 
imputed to a juvenile when the police 

[rather than representatives of the juve- 

nile courts] are conducting the interroga- 

tion.” While all the facts and circum- 
stances must be examined in determining 
whether an intelligent waiver was made, 

“jt is important that the juvenile is ques- 

tioned in an adversary setting. .. .” The 

court rejected a requirement that police, 
in giving Miranda warnings, should spe- 
cifically warn juveniles of the possibility 
of criminal prosecution as an adult, al- 
though the court deemed it to be the 
safest practice to so advise the juvenile. 
State v. Loyd, 212 N.W.2d 671 (1973), 10 
CLB 356. 


§ 89.60. —Right to assert insanity 
defense 

“Psychological Testing and Juvenile Jus- 

tice: An Invalid Judicial Function,” by 

Alan Sussman, 10 CLB 117 (1974). 


COMMITMENT PROCEEDINGS 


§ 89.75. Narcotics addicts 

Court of Appeals, 5th Cir. See United 
States v. Hart, 488 F.2d 970, 10 CLB 552, 
CLD § 65.65. 





970 


SUITS BY PRISONERS UNDER 
FEDERAL CIVIL RIGHTS ACT, ETC. 


§ 90.67. Grounds—Limitations on 
correspondence 
United States Supreme Court In a class 
action on behalf of all the prison inmates 
of California, the Supreme Court upheld 
the invalidation by the district court of 
California prison regulations authorizing 
the censorship of prisoner mail which 
“unduly” complained or magnified “griev- 
ances,” or which expressed “inflammatory 
political, racial, religious, or other views 
or beliefs,” or contained matter deemed 
“defamatory” or “inappropriate.” In so 
holding, the Court explicitly declined to 
consider arguments dealing with “pris- 
oners’ rights” per se, the First Amend- 
ment rights of prisoners, or the so-called 
right to hear. Relying heavily on the fact 
that censorship of correspondence be- 
tween prisoners and nonprisoners neces- 
sarily affected the First Amendment rights 
of both free citizens, as well as inmates, 
the Court held that the regulations in 
question failed to reflect a proper balance 
between the interest of the state in main- 
taining prison order and security and the 
right to “communicate.” In this regard, 
it was necessary that there be “minimum 
procedural safeguards” before censorship 
could validly be imposed — such as those 
elaborated by the district court in the in- 
stant case. The district court had required 
that “an inmate be notified of the rejec- 
tion of a letter written by or addressed to 
him, that the author of that letter be given 
a reasonable opportunity to protest that 
decision, and that complaints be referred 
to a prison official other than the person 
who originally disapproved the corre- 
spondence.” Procunier v. Martinez, 94 S. 
Ct. 1800 (1974), 10 CLB 665. 
§ 90.70. —Access to legal assistance 
and courts 
United States Supreme Court In a class 
action on behalf of all the prison inmates 
of California, the Supreme Court inval- 
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idated, as an unjustifiable restriction on 
the right of access to the courts, a regu- 
lation restricting access to prisoners to 
members of the bar and licensed private 
investigators. This regulation imposed an 
absolute ban on the use by attorneys of 
law students and legal paraprofessionals 
to interview inmate clients. The Court 
reasoned that the regulation would neces- 
sarily have the effect of increasing the 
difficulties in obtaining counsel because 
of the remote location of many penal in- 
stitutions and the additional expenses in- 
volved. Procunier v. Martinez, 94 S. Ct. 
1800 (1974), 10 CLB 665. 


§ 90.80. —Other actions under Federal 
Civil Rights Act 

Court of Appeals, 8th Cir. State pris- 
oners brought a civil rights action chal- 
lenging the constitutionality of the hair- 
length regulations of an Iowa state pen- 
itentiary as constituting an unwarranted 
infringement of their right to govern their 
own personal appearance. The validity 
of the regulations was upheld, notwith- 
standing the prior striking of similar 
regulations involving public schools since 
the primary function of a prison, unlike a 
school, is discipline, rather than educa- 
tion. A dissenting opinion asserted that 
the state had no real legitimate interest 
in forcing persons in an already highly 
regimented environment to conform in 
appearance. Rinehart v. Brewer, 491 F.2d 
705 (1974), 10 CLB 669. 


MISCELLANEOUS 


§ 92.20. Criminal justice 

“Means and Methods Employed in Penal 
Law,” by Samuel Dash, 10 CLB 571 
(1974). 


§ 92.60. Use of informants 

Court of Appeals, 8th Cir. See United 
States v. Barnes, 486 F.2d 776 (1973), 10 
CLB 250, CLD § 35.30. 
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§ 92.90. Public officials—reinstatement selected for the unexpired term. May v. 
to office, effect of exculpation Edwards, 505 S.W.2d 13 (1974), 10 CLB 

Arkansas Former city alderman, who 556. 

had been removed from office upon his 

felony conviction for performing an abor- _—$ 93.00. Victims of criminal offenses 

tion, was not entitled to be reinstated to © “Compensation of Victims of Criminal 

office following reversal of his conviction Offenses,” by Stephen Schafer, 10 CLB 

where his successor had been duly 605 (1974). 





“As a direct response to the Supreme Court’s landmark decision in June, 
1973 which redefined the tests for material unprotected by the First Amend- 
ment, the Media Coalition was formed. The Coalition has set up a network 
of people working in each state to monitor all obscenity bills. They expect 
that 48 of the 50 states will introduce new censorship bills during the 1975 
legislative session and that 11 states will actually pass new laws. There is 
unanimous agreement among members of the Coalition that there are three 
crucial elements to be sought in any antiobscenity legislation. They are: 
Mandatory prior civil proceedings, which would require a judicial determina- 
tion as to whether the material itself is obscene before any criminal charges 
can be brought against the seller; precise conduct definitions of what is 
‘patently offensive’; and statewide standards, since anything less inclusive than 


that would, in the opinion of the Coalition, ‘create a chaotic pattern of con- 
flicting local ordinances.’ ” 


—Publishers Weekly, November 18, 1974. 
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“It is the prosecution which often suffers most from trial delay. The de- 
fendant’s right to a speedy trial is obviously very important to him if he is in 
custody; but after he has been released on conditions, the last thing on earth 
he generally wants is a quick trial. He and his attorney know that the pros- 
ecution’s case cannot be compared to good wine—not only does it not 
improve with age, it usually suffers hardening of the evidentiary arteries with 
the passage of time. They also know that the usual sanction for failure to 
provide the defendant with a timely trial is dismissal, notwithstanding that the 
prosecution may have had absolutely no control over the pretrial delay.” 
—James L. Browning, Jr., California State Bar Journal 
(September/October 1974). 





TABLE OF CASES 
VOLUME 91 


[References are to sections. ] 


A 
Adams v. State, 9.02 
Aikerson v. State, 81.32 
Allison v. State, 9.02 
Anderson v. United States, 82.90 
Aubrey v. State, 45.40, 57.75 


B 
Baker v. State, 45.22 
Baldwin v. State, 45.35 
Ballew v. State, 46.40 
Bates v. Nelson, 50.05, 73.30 
Beasley v. United States, 7.00 
Bellis v. United States, 23.85, 23.92, 33.72 
Berry v. City of Cincinnati, 5.25 
Bithoney (In re), 56.45 
Boles v. State, 60.05 
Bowman v. State, 65.65 
Braxton v. Municipal Court, 56.39, 56.40 
Brinks v. State, 44.00 
Brinlee v. United States, 71.30 
Brown (In re), 85.10 
Brown v. State, 80.62 
Buck v. State, 45.20 
Burge v. Estelle, 9.03 
Burton v. Goodlett, 65.80 


Cc 
Campbell v. State, 80.90 
Cardwell v. Lewis, 16.00 
Carter v. State (Md.), 10.15 
Carter v. State ( Ark. ), 56.40, 81.45 
Casci v. State, 54.63 
Clanton v. United States, 51.10, 55.00 
Collins v. State, 46.90 
Commonwealth v. Brooks, 45.35 
Commonwealth v. Crawford, 58.57 
Commonwealth v. Davis, 2.11 
Commonwealth v. Ewell, 57.10 
Commonwealth v. Horner, 5.10 
Commonwealth v. Jackson, 35.57 
Commonwealth v. Jones, 5.10 
Commonwealth v. Lussier, 46.00 


Commonwealth v. McLaughlin, 8.00, 47.80 

Commonwealth v. Moore, 45.30 

Commonwealth v. Parks, 2.11 

Commonwealth v. Rundle, 5.60, 76.85 

Commonwealth v. Tiernan, 55.80 

Commonwealth v. Townsell, 1.10 

Commonwealth ex rel. Spector v. Dennis, 
33.00 

Cox v. State, 50.00 

Crane v. State, 45.25 

Cupp v. Naughten, 57.10, 57.45 


D 
Daigle v. Warner, 5.70 
Davis v. Alaska, 89.03 
Davis v. United States, 74.60 
DeCecco v. United States, 74.60 
DeMarco v. United States, 45.50 
Denson v. State, 16.00 
Dinkens v. State, 14.10 
Dorador v. State, 54.20 


E 
Eaton v. Tulsa, 85.10 
Eiland v. State, 47.20, 48.00, 57.35 
Ellis v. Buchkoe, 75.52 
Emmett v. State, 51.18 
Estep v. State, 43.35 
Everett v. Commonwealth, 46.00 


F 
Farno v. State, 47.24 

Frances v. State, 72.50 
Franklin v. State, 10.10 
Fuller v. Oregon, 76.00 


G 
Gandy v. State, 70.40 
Geter v. State, 51.00 
Glavin v. Warden, State Prison, 86.20 
Gooding v. United States, 9.15 
Grand Jury Investigation (In re), 22.50, 
33.60, 85.00 


974 





CASE DIGEST INDEX 


[References are to sections. ] 


Grand Jury Proceedings (In re), 33.73, i} 
85.10, 89.25 Nelson v. Heyne, 66.10 
Gray v. State, 80.35 Nixon v. Sirica, 33.70 
Gross v. State, 57.45 Norwell v. City of Cincinnati, 56.40, 80.26 
Gullage v. South Carolina, 11.05 
Gustafson v. Florida, 10.25 P 
People v. Beaudet, 46.20 
H People v. Borak, 81.41 
Hawkins v. State, 9.15 People Vv. Bufkin, 57.78 
Haynes v. United States, 57.76 People Vv. Culhane, 60.60 


Henderson v. State, 47.30, 51.20, 55.05 People v. Davenport, 54.10, 81.34 
Henry v. State, 65.65 People v. Donnelly, 45.00 

Hess v. Indiana, 56.40, 80.26 People v. Edwards, 43.50 

Hook v. State, 66.00, 70.40 People v. Green, 81.32 
Huddleston v. United States, 83.57 People v. Hall, 45.07 


J People v. Harding, 60.00 
Jones Vv. State, 66.10 People Vv. Harris, 57.45 
People v. Henson, 51.20 
K People v. Herrera, 62.00 
Kelsey v. United States, 37.20 People v. Jones, 45.20 
Kilday v. United States, 1.98 People v. Killian, 34.20 
Knox v. State, 25.03 People v. Latham, 81.35 
L People v. Lewis, 33.60 
Lafferty v. State, 10.15 People v. Lypka, 10.00, 16.00, 18.00 
People v. Marques, 50.22 
Lawson v. State, 58.55 : 
People v. Martin, 45.55 
Lazzell v. State, 5.50 
People v. Mason, 9.15 
LeBlanc v. Henderson, 37.20 
: People v. Meadows, 89.03 
Lefkowitz v. Turley, 33.60 ne 
‘ People v. Minish, 46.10, 57.35 
Lincoln v. State, 43.50 People v. Mova. 57.50 
Lingerfelt v. State, 8.05 SRO ta te6% 


People v. Newman, 82.70 
Lockett v. Henderson, 37.10 People v. Peterson, 65.65 


M People v. Potts, 5.22 
Marshall v. United States, 83.53 People v. Solari, 1.00 
Martin v. Rose, 54.30 People v. Steskal, 9.02, 81.10, 88.00 
Martin v. State (Ala.), 43.17 People v. Summit, 56.35 
Martin v. State (Tenn. ), 66.60 People v. Vasquez, 7.98, 32.75 
May v. Edwards, 92.90 People v. White (Colo. ), 7.00 
McKinney v. State, 81.10 People v. White (N.Y.), 37.50 
McNearney v. Stone, 16.00 People v. White ( Mich. ), 80.65 
Melton v. State, 81.10 Plummer v. City of Columbus, 56.40 
Michigan v. Tucker, 2.10 Pollard v. State, 24.20 
Middleton v. Commonwealth, 9.40 Potts v. State, 11.00, 11.30 
Minter v. State, 45.20 Procunier v. Martinez, 90.67, 90.70 
Moore v. Arizona, 24.10, 24.45 
Mullins v. United States, 47.10 Rg 
Musser v. United States, 83.80 Ray v. State, 65.55 





CRIMINAL LAW BULLETIN 


[References are to sections. ] 


Rinehart v. Brewer, 90.80 
Risley v. State, 33.00 
Ross v. Moffitt, 6.10 
Rowe v. State, 1.98 
Rummel v. State, 52.40 


Ss 
Sak v. State, 55.67, 80.23 
Scarver v. State, 53.05 
Sears v. State, 80.28.1 
Sessions v. State, 9.15 
Smith v. Goguen, 56.45, 80.37 
Smith v. State, 54.20, 76.41 
Staggs v. State, 58.05 
State v. Belcher, 58.50 
State v. Bendo, 35.50 
State v. Bennett, 2.00 
State v. Blanton, 80.90 
State v. Brooks (Fla. ), 12.00 
State v. Brooks (La. ), 25.32 
State v. Campbell, 80.22 
State v. Chighizola, 5.40 
State v. Costa, 30.00, 55.90 
State v. Davis, 1.98, 47.32 
State v. Derryberry, 47.39 
State v. Fallon, 53.20 
State v. Flynn, 58.50 
State v. Grenier, 25.30, 48.40 
State v. Gunzelman, 57.90 
State v. Hampton, 34.20 
State v. Higginbotham, 1.50, 3.00, 47.40 
State v. Hilling, 52.40 
State v. Irving, 81.25 
State v. J-R Distribs., 80.04 
State v. Jacobs, 47.36 
State v. James, 62.03 
State v. Jones, 45.10 
State v. Keaton, 54.10 
State v. Kelly, 3.00 
State v. Kenner, 2.10 
State v. Kenny, 54.69 
State v. Koester, 80.75 
State v. Kueny, 56.45 
State v. Loyd, 2.10, 89.40 
State v. Mayell, 47.22 
State v. Mayhew, 56.42 
State v. McArthur, 33.77 


State v. McDougald, 9.10 
State v. Miller, 81.25 

State v. Nelson, 46.20 

State v. Nemoir, 48.65 

State v. Nolan, 45.36 

State v. Odom, 57.80 

State v. Olsen, 46.00 

State v. Patrick, 46.40 

State v. Reavis, 51.10 

State v. Richmond, 54.60 
State v. Robinson, 2.20 

State v. Rollins, 24.45 

State v. Savoy, 73.30 

State v. Spano, 45.25 

State v. Spencer, 34.20, 81.45 
State v. Sullivan, 65.85 

State v. Taplin, 46.10 

State v. Taylor, 5.00, 25.00 
State v. Vineyard, 10.25 
State v. Waldenburg, 54.20 
State v. Walker, 60.80 

State v. Wallace, 5.00, 25.03 
State v. Webber, 81.35, 80.75 
State v. White, 40.15 

State v. Wilson, 45.07 

State v. Young, 34.20 

Steffel v. Thompson, 85.80 
Sumpter v. State, 50.40, 81.30 


T 
Thompson v. State, 60.10 


Tompson v. United States, 65.20, 65.80, 


82.70 
Truitt v. State, 16.00 


U 


United States v. Abercrombie, 57.75, 62.04, 


82.64 
United States v. Adcock, 80.23 
United States v. Allende, 9.30, 18.00 
United States v. Alsondo, 80.23, 82.60 
United States v. Ambrose, 54.64 
United States v. Annerino, 83.08 
United States v. Banks, 5.00, 25.00 
United States v. Barnard, 30.05 
United States v. Barnes, 35.30, 92.60 
United States v. Beasley, 30.00 





CASE DIGEST INDEX 


[References are to sections. ] 


United States v. Bishop, 83.53 

United States v. Blake, 10.10 

United States v. Blakemore, 45.30 

United States v. Blount, 60.10 

United States v. Brouillette, 9.15 

United States v. Brown (4th Cir. ), 9.02, 
9.10 

United States v. Brown (5th Cir. ), 22.50 

United States v. Bryant, 43.35 

United States v. Burke, 36.00 

United States v. Calandra, 23.50 

United States v. Carter, 23.89, 83.15 

United States v. Cawley, 37.00 

United States v. Chavez, 22.50 

United States v. Chrisco, 60.20 

United States v. Connolly, 16.00 

United States v. D’Andrea, 60.70 

United States v. D’Anna, 88.00 

United States v. Dioguardi, 63.40 

United States v. Doran, 73.10 

United States v. Edwards, 9.33 

United States v. Everidge, 8.00, 47.45 

United States v. Falco, 50.00 

Untied States v. Ferguson, 60.00, 61.20 

United States v. Frazier, 63.35 

United States v. Gardner, 65.20 

United States v. Gates, 83.55 

United States v. Gerard, 45.50 

United States v. Glasco, 2.60, 81.20 

United States v. Goldstein, 73.70 

United States v. Gravitt, 9.33, 10.00, 10.20, 
16.00 

United States v. Greenwald, 83.30 

United States v. Hart, 65.65, 89.75 

United States v. Henry, 46.55 

United States v. Hoker, 44.20 

United States v. Holley, 52.30 

United States v. Holtz, 14.00 

United States v. Houle, 58.30 

United States v. Hudson, 46.00 

United States v. Hunter, 66.90 

United States v. Jerry, 37.70 

United States v. Johnson, 44.72 

United States v. Jones, 2.00 

United States v. Kahan, 47.35, 83.58 

United States v. Kahn, 22.50 


United States v. Khandjian, 46.55 

United States v. King (S. Ct.), 22.50 

United States v. King (D.C. Cir. ), 33.00 

United States v. Kroll, 16.05 

United States v. Lacouture, 44.77 

United States v. La Froscia, 45.07 

United States v. Leavitt, 65.20 

United States v. Lester, 47.35, 52.40 

United States v. Luton, 11.05, 11.30 

United States v. Majors, 65.65 

United States v. Manuella, 65.35 

United States v. Margraf, 82.67 

United States v. Martin, 50.00 

United States v. Mason, 83.53 

United States v. Masullo, 1.20, 1.98 

United States v. Matlock, 11.10 

United States v. Maze, 83.40 

United States v. McIE, 46.00 

United States v. Mendoza, 37.01, 71.70 

United States v. Miller, 9.08, 14.00 

United States v. Miner, 11.30, 13.00, 16.05 

United States v. Minton, 9.02, 14.10 

United States v. Moore, 82.70 

United States v. Musgrave, 55.70, 80.04 

United States v. Noreikis, 9.15 

United States v. Ogden, 3.00 

United States v. Olsen, 50.00, 83.30 

United States v. Osser, 22.55 

United States v. Pearson, 37.80 

United States v. Pentapati, 82.70 

United States v. Potvin, 43.45 

United States v. Powers, 33.63 

United States v. Roberts, 48.10 

United States v. Robinson (S. Ct.), 10.25 

United States v. Robinson (7th Cir.), 11.10 

United States v. Ruffin, 83.57 

United States v. Ruiz-Estrella, 16.05 

United States v. Schulthesis, 83.57 

United States v. Simpson, 65.65 

United States v. Smaldone, 35.15 

United States v. Smith (10th Cir. ), 21.30 

United States v. Smith (D.C. Cir.), 45.56 

United States v. Smith (5th Cir. ), 24.00, 
24.02, 24.25 

United States v. Smith (7th Cir. ), 83.21 

United States v. Sockel, 48.65 





CRIMINAL LAW BULLETIN 


[References are to sections. } 


United States v. Stabler, 46.90 
United States v. Stephens, 44.08 
United States v. Stith, 33.00 
United States v. Suarez, 46.00, 72.92 
United States v. Taylor, 43.20 
United States v. Thevis, 56.42 
United States v. Thomas, 9.15 
United States v. Thompkins, 47.36, 47.42 
United States v. Tortorello, 22.65 
United States v. Twomey, 77.00 
United States v. Urbanis, 58.55 
United States v. Vario, 57.75 
United States v. Various Gambling 
Devices, 83.05, 9.05 
United States v. Wade, 23.80 
United States v. Wagoner, 34.25 
United States v. Walker, 34.23, 83.57 
United States v. Watson, 5.23 
United States v. Weber, 24.02 
United States v. Whitman, 54.60 
United States v. Wilkerson, 16.05 
United States v. Williams (8th Cir. ), 
50.05, 73.30 
United States v. Williams (9th Cir. ), 
54.64, 81.25 


United States v. Wilson (7th Cir. ), 30.03 
United States v. Wilson (2d Cir. ), 51.30 
United States v. Woods, 46.55, 50.00, 80.95 
United States v. Wright, 35.57, 45.20 
United States v. Zane, 62.04 

Upton v. State, 72.30 


Vv 
Vachon v. New Hampshire, 80.28 


Ww 
Wainwright v. Stone, 56.45, 81.41, 81.45 
Wallis v. O’Kier, 9.50 
Walls v. State, 52.90 
Warden v. Marrero, 76.42, 82.70 
Watson v. United States, 60.08 
White v. State, 70.17 
Williams v. State, 53.20 
Williamson v. State, 60.80 
Wingfield v. State, 34.20, 81.32 
Wood v. State, 66.60, 81.25 
Woodward v. Commonwealth, 24.00 


z 
Zastrow v. State, 65.65 











